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B HOMEPE:

* The Role of Treaty Monitoring Bodies in Safeguarding Human Rights;

* Legal Regulation and Judicial Practice of Kazakhstan in the Domestic Application of
Treaties;

*The Criminal and Legal Characteristics of the Legalization of Proceeds from Crime;

* Neurolaw Student Workshop 2025 at the Magsut Narikbayev University;

e KasakcTaH pecny6nmkacbl KbiIMbICTbIK KOAEKCIHAE TYPMbICTbIK KaTThbl KanAblKTap-
AblH 3aHCbI3 aiiHaNbIMbIHA KAPCbl iC-9PEKeTTEep YLUIH XXayanTblblK;

* AcKyCCTBEHHbI UHTENNEKT B KPUMUHANUCTUKE;

e AnMuHMCTpaTMBHbLIA akT B Pecnybnuke KasaxcTaH: B3rnAA CO CTOPOHbI Cyae6HOM
npaKTUKK;

* \aeanbHoe n3amepeHue npaea;

e Cynenckoe ycmoTpeHue B comnocodhum npaea.



9sut Narikbayev University. « ¥I&t;| YKOHE MEMJIEKET» FbUIbIMU-AKNAPATTBIK XXYPHAJIbI,
1997 x. BEPI LLIbIFAPBIIALIbI, LLIbI NNIrt - XXbIJIbIHA 4 CAH.

XAJIbIKAPAJIbIK PEAAKLIUAJIbIK KEHECI:

1. Kayasipos T.E. (Tepara) — 3.F.4., XKeke KyKblk aenapTameHTiHiH npotheccopbl Magsut Narikbayev University (AcTana K.);

2. AxnatoB A.H. — 3aH fbinbiMAapbIHbIH AoKTOpbI, Astana International University XXorapbl kykbik MekTeGiHiH npoceccopsl (AcTaHa K.);

3. bopyawsunu W.LLL. — 3aH FeinbiMAapbiHbIR A0KTOPLI, Npodeccop, KasakcTan Pecny6nukacbingarsl Alam KyKbIKTapbl XeHIHAETT yaKin xaHblHAarbl FbinbiMu Komuc-
CMAHBIH XayanTbl XaTwbickl (AcTaHa K.);

4. laynexos M.M. — PhD, Coventry University Kazakhstan Mpe3unaenTi (AcTaHa K.);

5. flynat6ekos H.0. - 3.7.4., npocheccop, E.A. bekeToB aT. KaparaHzbl yHuBepcuTeTiHiH pekTopbl, KasakcTaH Pecny6nukacl ¥ATTbIK FbinbiM AkageMuAchIHbIH Kop-
pecnoHaeHT-myweci (Kaparangsi K.);

6. 3nem6nuukui, Baptow — PhD, Bpounas akoHomukanslik yiusepcuteTi (Bpounas k., MonbLwa);

7. Koznoscku, ApTyp — gokTop xa6unb, npocheccop, Bpounas yuusepcuteTi (Bpounas k., MonbLwa);

8. Kanep J1. — 3aH FbinbiMAapbiHbiH AOKTOPbI, BpemeH YHusepcuTeTiHiK 3aH dakynbTeTiHiK npodeccopsl (Bpemet k., lepmanus);

9. Jlynamapk T. — 3aH FoinbIMAAPbIHbIK AOKTOPbI, Xann YuusepcuteTiHiH XKorapbl Kykblk MekTe6iHiH npodieccopbl (¥biopuTaHus);

10. MenkeBuk, BbApH — 3.F.4., KyKkbik npoceccopsl (tenure), JlaBans YHusepcuteTi npoceccopsl (Keebek k., KaHaga);

11. Mopos3 C.M. - 3.F.4., npocheccop, Kacnuit YuusepcuteTi «daine Xorapbl Kykbik MekTe6iHiH AekaHbl (AnmaTbl K.);

12. HypmaramGeTos A.M. — 3aH FbinbIMAapbIHbIH A0KTOPbI, Npocheccop, J1.H. Tymunes aTbiaarbl Eypasus ynTTbik yHUBEPCUTETI 3aH (hakyNbTeTiHIH a3amaTTbIk, eHGek
K8HEe 9KONOrnANbIK KyKblK KacheapachiHbiH MerrepyLici (AcTaHa K. );

13. OrnesHes B.B. — &b.r.a., Magsut Narikbayev University XXapua kykbik AenapTamenTiHiy Associate professor (AcTana K.);

14. Poros W.W. —3.¢.4., npocheccop, Kasakctan PecnyGnukacs Mpe3naeHTIHIH XaHbiHAaFbl Aam KYKbIKTapbl XeHiHAeri KomuceuanbIK Teparacsl, Kasakctan Pecny-
GnvkacbiHaH Kykblk apklnbl agemokpaTia yiwin Eyponansik Komuccuanbii (Beneuna komuceuacsl) myweci, Kasakctan Pecny6nukackl Kovetutyumansik KeHeciHin
akc-Teparacel (AcTaHa K.);

15. CopcembaeB M.A. — 3aH FbinbiMAapbiHbIH A0KTOPbI, Npodeccop, KasakcTan Pecny6nukacbiibii KoHcTuTyumnanbik KeHeci xaHbiHAaFbl FbilibiMU-KOHCYNBTaTUBTIK
KeHecTiH Myweci (AcTaHa K.).

16. CangoB A.X. - 3.F.4., npocheccop, B36ekcTaH Pecny6nukackl Afam KyKbIKTapbl XKEHIHAETi YITTbIK 0pTanbiKTbiH AUpekTopbl, B36ekcTan Onuit Maxnuci 3aK wweiFa-
py nanatacbiHbi (MapnamenTiHiy) [leMoKpaTUANbIK MHCTUTYTTap, MEMIEKETTIK EMEC YilbiIMAap XaHe asamaTTapAblH 63iH-03i 6ackapy opraHaapbl KOMUTETIHIK
Teparachl, B36ekcTaH Pecny6nukacsl ¥nTTbik FbinbiM AkageMuAchiHbiH akagemuri (TawkeHT K., B36ekcTaH);

17. Ctounos A.b. — bonrapuaxbl{ KoHCTUTYUMANBIK COTbIHBIK CyAbACHI, KYKbIK AOKTOPI, Bynue KnumeHT Oxpuackuii at. Cochna yHuepcuTeTiHiK npocheccopsl (Co-
thua k., bonrapua);

18. Cnaak T. — 3aH FbinbiMAapbliHbIH OKTOPbI, CTOKroNbM YHUBEPCUTETIHIH 3aH hakynbTeTiHiH npodeccopsl (CTokronbm, Lseuma);

19. Yaapues C.0. — 3.f.4., npocheccop, KasakcTtan Pecny6nukacel KoHcTuTyumanbik CoTbiHbIH cyabAcsl (AcTaHa K.);

20. Xumma K. — 3aH FbinbiMAapbiHbIH AOKTOPbI, BalwMHITOH yHUBEpeuTeTiHiH XKoFapbl 3aH MekTe6iHiH npodeccopsl (Cuatn, AKLL).

PEAAKLUAJBIK AJIKA MYLUENEPI:

1. Anankun A.B. (6ac peaakTop) — cun.f.4., 3.F.K., Magsut Narikbayev University XXapua kykpik sgenaptamenTiii Associate professor (ActaHa K,);

2. A6gpacynosa 3. — 3.F.k., Magsut Narikbayev University Xeke Kykbik aenapTameHTiHiy Teaching professor (AcTaHa K.);

3. Ay6akupoBa 1.Y. — 3aH FbinbiMaapbiHbIK A0KTOPbI, KazakcTaH Pecny6nukackl 9aineT MunucTphirinii KazakctaH Pecny6nnkachl 3aHHaMa XaHe KYKbIKTbIK aknapaTt
WHCTUTYTbIHbIH AUpeKTopbl (AcTaHa K.).

4. Axmaaun M.A. — PhD, Maqsut Narikbayev University XXeke kykblk AenapTameHTiHiH, Assistant professor (AcTaHa K.);

5. Bextu6aesa 0.C. — PhD, Magsut Narikbayev University KykbiK )ofapbl MekTeGiHiH AMpexTopbl (nekaHbl) (ActanHa K.);

6. bue6aesa A.9. — 3.F.k., soueHT, KP XXorapfFbl CoTbiHbIH XaHbIHAaFbl COT Tepeniri akagemuackl KbInMbICTbIK-KYKbIKTbIK N8HAEP FbiNbIMU-6iniM 6epy opTanbiFbiHbIH
avpekTopsl (AcTaHa K)

7. Bosnak 0.A. — 3.5.k., Magsut Narikbayev University KeinmbicTbiK coT Tepeniri senaptameHTini Teaching professor (AcTaHa K.);

8. Ewnunazos H.C. — PhD, Magsut Narikbayev University Xanbikapanbik Kykblk AenapTameHTiHiH Assistant professor (ActaHa K.);

9. Ecenkynosa b.b. — OpTanbik Asuagarsl AMepuka yHusepceuteTiHiH PhD, Associate professor (biwkek k., KbipFeiacTan Pecny6nukacsi);

10. Xymarynos M.N. — 3.5.4., KP Mpe3uaeHTi XaHbiHAarbl KasakcTanablk CTpaTernanbik 3epTTeynep MHCTUTYTbI AMPEKTOPbIHbIH OpbiHGacapsl;

11. Xycinos A.l. — 3.f.a., Maqgsut Narikbayev University XXapua kykbik senaptamenTiniy Teaching professor (AcTaHa K.);

12. Uapbiwesa C.K. — Magsut Narikbayev University Xeke Kykbik senapTamenTiiy Professor Emeritus (ActaHa K.);

13. Kanuwesa X.I. — 3.r.x., Magsut Narikbayev University XXapua kykpik genaptamenTinit Professor Emeritus, 3aHrepnepai 6aranay >xaHe cepTucmukaTTay 6topo-
CbiHbIH 6aclubichl (AcTaHa K.);

14. Kum K.B. — 3.5.k., Magsut Narikbayev University KbinimbIcTbIK cOT Tepeniri agenapTamenTinin Professor Emeritus (AcTana K.);

15. Koramos M.LL. - 3.5.4., npocheccop, Magsut Narikbayev University KbliMbICTbIK COT TEPEiri XXaHe FbiNbiMU capanTama canacbiHafbl FbibIMU Xo0anapabiH XeTek-
wici (AcTaHa k.);

16. Kopa6oes W. — Magsut Narikbayev University Xanbikapanbik akoHomuka mekTe6iHiy PhD, Associate professor (ActaHa k.);

17. Manutosckuit B.A. — 3..4., «Hapxo3 YnusepcuteTin KAK npoceccopsl (AnmaTbl K.);

18. Menbhuk P.C. — 3.5.4., Associate professor, Magsut narikbayev University akimMwinik xaHe HEMiC KyKbIFbl FbiibIMU MeKTe6iHiH AupekTopbl (AcTaHa K.);

19. Hapik6aes T.M. — Magsut Narikbayev University backapma Teparacsl (AcTaHa K.);

20. HypTaes PT. - 3.r.4., Magsut Narikbayev University KbinmbicTbIK coT Tepeniri aenaptamenTiin Professor Emeritus (AcTana K.);

21. Opas6aesa 3.A. — 3.F.k., Magsut Narikbayev University KoHCTUTYuMANbIK XXaHe cafcy 3epTTeynep MHCTUTYTbIHbIH AUpeKTopbl (AcTaHa K.);

22.Men C.I. - 3.5.k., backapma TeparacbiHblH FbIIbIM, UHHOBALMA XaHE KacaHabl MHTENNeKT XeHinaeri opbiHGacapsl Magsut Narikbayev University (ActaHa K.);

23. Moponpuropa PA. — 3..4., npoceccop, Kasakctan Pecny6nukacsl KoHcTutyunansik CoTbibiH cyabAcsl (AcTaHa K.);

24. Casanun C.B. — kykpik goktopsl, KUM3M YrusepcuTeTiHig Kykbik MekTe6i KaybIMAacTbIpbinFaH AeKaHbl, KaybiMAacTbipbiiFaH npogeccop (AnmaThbl K.);

25. CeﬁT(euos K.K. )— 3.F.4., npocheccop, KazakctaH Pecny6nukacbiHbiy bac npokypaTypachl XaHbiHAarbl Kykblk KopFay opraHaapbl akagemMuAchiHbIH GipiHLLi npopek-
Topbl (AcTaHa K.);

26. Temip6ekos X.P. — PhD, Magsut Narikbayev University XXapua kykblk sAenapTamenTiHi Teaching professor (AcTaHa k.);

27. Tnenuna LWU.B. — 3.f.4., npocheccop, JI.H. [ymunes aT. Eypasua ynTTbik yHUuBEpCUTETI Xanbikapanblk Kykblk kadeapacbiHbiH npoceccopsl (AcTaHa K.);

28. XaceHos M.X. — PhD, Magsut Narikbayev University Xeke Kykbik aenapTameHTiHiH Assistant professor (ActaHa K.).
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Magsut Narikbayev University. HAY4HO-UH®OPMALUOHHBIN YXYPHAN «MPABO U FOCYJAPCTBO»,
W3AAETCA C 1997 r., NEPHOAUYHOCTb — 4 HOMEPA B TO/1.

MEXXAYHAPOAHbIN PEAAKLUOHHbIU COBET:

1. Kayabipos T.E. (npeacepaTens) — a.t0.H., npoceccop [lenaptameHTa YacTHoro npasa Maqgsut Narikbayev University (. AcTaHa);

2. Axnaos A.H. — a.10.H., npocheccop Boicluedt wkonel npaBa Astana International University (r. Actana);

3. bopyawsunu U.LLL. - a.1o.H., npocheccop, OTBETCTBEHHbI CEKpeTapb Y4eHol komucciu npu YnonHoMmoyeHHoM no npasam yenoseka B Pecny6nuke KasaxctaH
(r. AcTaHa);

4. laynenos M.M. — PhD, MNpesunaent Coventry University Kazakhstan (r. ActaHa);

5. lynat6ekos H.0. — a.t0.H., npocheccop, Pextop KaparanauHckoro yHusepcuteta um. E.A. BykeTtoBa, uneH-koppecnonaeHT HaunoHanbHoit Akagemun Hayk Pecny-
6nvku Kazaxcra (1. Kaparanga);

6. 3nem6nuukni, Baptow — PhD, dkoHoMuyeckuit yuusepcuTeT Bo Bpounase (r. Bpounas, Monbuwa);

7. Kosznoscku, ApTyp — aokTop xa6uns, npodpeccop, Bpounasckuit Yuusepcuter (r. Bpounas, Monbuwa);

8. Kanep J1. — gokTop npasa, npocheccop topuanyeckoro takynsteta Yuusepcuteta bpemena (r. pemen, lepmanus);

9. lynamapk T. — gokTop npasa, npodeccop Buicwei wkonbl npasa Yuusepcuteta Xanna (Benuko6putanus);

10. Menkesuk, BbApH — A.t0.H., npocheccop (tenure) npasa, npocheccop Yuusepcuteta Jlasana (r. Kee6ek, Kanaga);

11. Mopos3 C.M. — a.t0.H., npocheccop, AekaH Boicwweit wkonsi npasa «dainet» Kacnuitckoro Yausepcuteta (r. Anmarsi);

12. Hypmaram6eToB A.M. — A.10.H., npocheccop, 3aBeaytoLumii kachepoit rpaxKaaHckoro, TPYAOBOrO ¥ 9KONOrMYECKOro npasa topuanyeckoro hakynsteta EBpasuin-
CKOro HaluoHanbHoro yHueepcuteta um. J1.H. fymunesa (r. ActaHa);

13. Orne3xes B.B. - 4.ch.H., Associate professor [lenaptamexTa ny6nuysoro npasa Magsut Narikbayev University (r. AcTaHa)

14.Poros W.W. — p.to.H., npocbeccop, MNpeacenatens Komuccum no npasam yenoseka npu lNpesugente Pecny6nukn KasaxctaH, uneHn EBponeiickoii komuccum 3a
ﬂeMOKp)aTVIIO yepe3s npaso (BeHeunaHckas komuccus) oT Pecny6nuku KasaxctaH, akc-lpeaceaatens KonctutyumonHoro Coseta Pecny6nuku KasaxctaH (r.
AcTaHa);

15. CapcemGaes M.A. — a.t0.H., npocheccop, YneH HayyHo-koHcynbTaTMeHoro coseta npu KonctutyumonHom Cosete Pecny6nuke Kazaxcrad (i Actana);

16. CangoB AX. — a.t0.H., npocheccop, aupekTop HaumoHanbHoro ueHTpa Pecny6nvku Y36ekuctaH no npasam 4enoBeka, npeicesatens Komuteta no gemokpa-
TUYECKUM MHCTUTYTaM, HEroCyAapCTBEHHbIM OpPraHM3auMAM W OpraHam camoynpaBieHuA rpaxaaH 3akoHopaTenbHoi nanatel Onuit Maxnuca (MapnamenTa)
Y36ekuctaHa, akagemuk HaunonanoHoi Akagemun Hayk Pecny6nnku Ya6ekuctaH (r. TawkeHT, Y36ekuctan);

17. Ctounos A.b. — cyaba KoncTuTyumnonHoro Cyaa bonrapuu, oktop npasa, npocheccop Codpuitckoro yHusepcuteta um. Ceatoro Knumenta Oxpuackoro (r. Cochua,
Bonrapus);

18. Cnaak T. — pokTop npaBa, npocheccop topuanyeckoro dakynsteta YHusepcuteta Ctokronsma (r. Ctokronsm, Lseuyus);

19. Ypapues C.0. — a.10.H., npocheccop, cyaba KowctutyumonHoro Cyaa Pecny6nuku KasaxcTaH (. ActaHa);

20. Xumma K. — gokTop npaea, npocheccop Beiclueit wkonbl npaBa BawuHrtoHckoro yHusepeuteta (r Cuatn, CLUA).

PEAAKLIUOHHAA KOJITETUA:

1. Anankun A.B. (rnasHblit peaaktop) — a.dun.H., K.t0.H., Associate professor [lenapramenTa ny6nauyHoro npasa Magsut Narikbayev University (r. AcTaHa);

2. A6gpacynosa [.3. — k.t0.H., Teaching professor lenaptamenTa yactHoro npasa Magsut Narikbayev University (r. AcTaHa);

3. Ay6akupoBa W.Y. — A.10.H., aupekTop MHcTUTyTaM3akoHoAaTenbcTBa M npaBoBoi uHdopmauun Pecny6nuku KazaxctaH Munuctepctsa toctuummn Pecny6nuku
Ka3zaxcTaH (r. AcTaHa);

4. Axmaaun M.A. — PhD, Assistant professor, lenaptamenT yacTHoro npasa Maqgsut Narikbayev University (r. Actana);

5. bektu6aesa 0.C. — PhD, aupekTop (gekaH) Boicweit wkonsl npasa Magsut Narikbayev University (r. Actana);

6. buebaesa A.A. — K.10.H., AOLEHT, AupekTop Hay4yHo-06pa3oBaTenbHOro LEHTpa YroNnoBHO-NPaBoBbIX AUCLMNAMH Akagemun npasocyaus npu BepxosHom Cyae PK
(r. AcTaHa);

7. Bosnak 0.A. - k.l0.H., Teaching professor lenaprameHnTa yronosHoro npasocyaua Magsut Narikbayev University (r. Actana);

8. Ewnunasos H.C. — PhD, Assistant professor [lenaptamenta mexayHapoasoro npasa Magsut Narikbayev University (. AcTaHa);

9. Ecenkynosa b.b. — PhD, Associate professor Amepukatckoro yhusepcuteta LieHtpansHoi Asun (. Buwkek, Pecny6nuka Keiproiactan);

10. Xymarynos M.W. — p.10.H., npocheccop, 3amecTuTenb AupekTopa KasaxcTaHCKOro MHCTUTYTa cTpaTernyeckux uccnegosanuii npu Mpesupente Pecny6nukn
KazaxcTaH (. AcTaHa);

11. Xycynos A.[l. — a.t0.H., Teaching professor lenaptamenTa nyGnuyxoro npasa Magsut Narikbayev University (r. Actana);

12. Uapbiwesa C.K. — a.lo.H., Professor Emeritus [lenaptamenTa yactHoro npasa Maqgsut Narikbayev University (r. Actana);

13. Kanuwesa X.I. — k.t0.H., Professor Emeritus [lenaptamenTa ny6nuuHoro npaea, pykoBoguTenb bropo no ouetke u ceptuchukaumu opuctoB Magsut Narikbayev
University (r. Actana);

14. Kum K.B. — k.t0.H., Professor Emeritus [lenaptamenTa YronogHoro npasocyaua Magsut Narikbayev University (r. AcTana);

15. Koramos M.M. — A.10.H., npocheccop, pyKoBOAUTENb HAY4YHO-UCCNEA0BATENLCKMX NTPOEKTOB MO BONPOCAM YrON0BHOM0 NPAaBOCYAUA U Hay4YHOIi 3kcnepTusbl Magsut
Narikbayev University (r. ActaHa);

16. Kopa6oes W. — PhD, Associate professor MexayxapoaHoit wkonbl akoHomuki Magsut Narikbayev University (r. ActaHa);

17. Manu+osckuit B.A. — a.t0.H., npocheccop HAO «YnusepcuteT Hapxo3» (. AnmaTsl);

18. MenbHuk PC. — a.t0.H., Associate professor, aupektop HayuHoi WKonbl agMUHUCTpaTUBHOTO M Hemelkoro npasa Magsut Narikbayev University (r. AcTaHa);

19. HapukGaes T.M. — k.to.H., Mpeacesatens Mpasnenna Magsut Narikbayev University (. AcTaHa);

20. Hyptaes PT. — a.lo.H., Professor Emeritus [lenaptamenTa yronosHoro npasocyaua Magsut Narikbayev University (r. Actana);

21. Opa3z6aeBa A.A. — K.10.H., AMPeKTOp MHCTUTYTa KOHCTUTYLMOHHBIX M NOAMTUYECKMX uccnesoBanni, Magsut Narikbayev University (r. AcTaHa);

22.MeH C.I. - k.t0.H., 3amecTuTens Npeaceaatena Npasnequa no Hayke, MHHOBALUMAM W UcKyccTBeHHoMy uHTennekty, Magsut Narikbayev University (r. AcTaHa);

23. Moponpuropa PA. — a.t0.H., npocheccop, cyaba Konctutyumonroro Cyaa Pecny6auku KasaxcTau (r. Actawa);

24. Caanun C.B. — pokTop npaga, accouMmpoBaHHblit npodeccop, accounmposanHbii gekan LLkonsl npasa Yausepcuteta KUM3M (r. Anmarsi);

25. CeirteHos K.K. — a.10.H., npocheccop, nepebiit npopektop AKagemMun npaBooXpaHUTeNbHbLIX 0praHos npu feHepanbHoit npokypaType Pecny6nuku Kasaxcras (r.
AcTaHa);

26. Temup6ekos X.P.— PhD, Teaching professor [lenaptameHTa ny6nuunoro npasa Beicweit wkonsl npasa Magsut Narikbayev University (r. ActaHa);

27. Tnenuna L.B. — a.t0.H., npocheccop kacheApbl MexayHapoAHoro npasa EBpasuiickoro HauvoHanbHoro yusepcuteta um. JLH. fymunesa (r. Actana);

28. XaceHos M.X. — PhD, Assistant professor [lenaptamenta yactHoro npasa Maqgsut Narikbayev University (r. AcTaHa).
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Magsut Narikbayev University. INFORMATION SCIENTIFIC JOURNAL «LAW AND STATE»,
PUBLISHED SINCE 1997, FREQUENCY OF PUBLICATION - 4 ISSUES PER YEAR.

INTERNATIONAL EDITORIAL COUNCIL:

1. Kaudyrov T.Ye. (chairman) — Doctor of Juridical Science, Professor of the Department of Private Law at Magsut Narikbayev University (Astana);

2. Akhpanov A.N. — Doctor of Law, Professor of the Higher School of Law, Astana International University (Astana);

3. Borchashvili 1.Sh. — Doctor of Law, Professor, Executive Secretary of the Academic Commission under the Commissioner for Human Rights in the Republic of
Kazakhstan (Astana);

4. Daulenov M.M. — Ph.D., President, Coventry University Kazakhstan (Astana);

5. Dulatbekov N.O. - Doctor of Juridical Science, Professor, Rector of Academician E.A. Buketov Karaganda University, Member of the National Academy of Sciences
of the Republic of Kazakhstan (Karaganda);

6. Ziemblicki, Bartosz — Ph.D., Wroclaw University of Economics and Business (Wroclaw, Poland);

7. Kozlowski, Artur — Dr. Hab., Professor, University of Wroclaw (Wroclaw, Poland);

8. Kihler L. — Doctor of Law, Professor, Department of Law, University of Bremen (Germany, c. Bremen);

9. Lundmark T. — Doctor of Law, University of Hull, Law School, Professor (Great Britain);

10. Melkevik, Bjarne — Doctor in Law, Professor (tenure) of Laval University (Quebec, Canada);

11. Moroz S.P. — Doctor of Juridical Science, Professor, Dean of the “Adilet” Higher School of Law at Caspian University (Almaty);

12. Nurmagambetov A.M. — Doctor of Law, Professor, Head of the Department of Civil, Labor and Environmental Law, Faculty of Law, L.N. Gumilyov Eurasian National
University (Astana);

13. Ogleznev V. V. — Doctor of Philosophy Science, Associate professor of the Department of Public Law at Magsut Narikbayev University (Astana);

14. Rogov I.I. — Doctor of Juridical Science, Professor, Chairman of the Human Rights Commission under the President of the Republic of Kazakhstan, member of
the European Commission for Democracy through Law (the Venice Commission) of the Council of Europe representing Kazakhstan, former Chairman of
the Constitutional Council of the Republic of Kazakhstan (Astana);

15.Sarsembayev M.A. — Doctor of Law, Professor, Member of the Scientific Advisory Council under the Constitutional Council of the Republic of Kazakhstan (Astana).

16. Saidov A.Kh. — Doctor of Juridical Science, Professor, Director of the National Center of the Republic of Uzbekistan for Human Rights, Chairman of the Committee
for democracy institutes, non-governmental bodies and civil self-government bodies of Legislative Chamber of Uzbekistan, Academician of the National Academy
of Sciences of the Republic of Uzbekistan (Tashkent, Uzbekistan);
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CONTESTING RESERVATIONS: THE ROLE OF TREATY
MONITORING BODIES IN SAFEGUARDING HUMAN RIGHTS

A.SMAGULOVA, Teaching Professor, Head of International Law Education Programme, Magsut Narikbayev University (Astana,
Republic of Kazakhstan), e-mail: a.smagulova@kazguu.kz

Reservations to international treaties have long been used to protect state sovereignty, yet in the
sphere of human rights they generate complex legal and normative dilemmas that test the universality
and integrity of core rights and freedoms. The relevance of this study stems from this very tension, as it
seeks to analyze how treaty monitoring bodies and regional courts interpret and assess reservations, and
what implications this has for the effectiveness of international human rights protection. The method-
ology combines general scientific, dogmatic, statistical, and legal interpretation methods in analyzing
the evolution of treaty bodies” approaches to reservations in human rights law. This study is of particular
importance for Kazakhstan, whose unusual treaty practice, marked by the absence of reservations, creates
both opportunities to demonstrate visible adherence to international obligations and vulnerabilities to
rigorous external oversight. The novelty of the article lies in its examination of this “strategic silence” and
its implications for Kazakhstan’s engagement with international oversight mechanisms. Ultimately, the
study concludes that reservations simultaneously function as a safeguard of sovereignty and as a barrier
to the universality of human rights, and severability of incompatible reservations by treaty monitoring
bodies.

Key words: reservations, human rights treaties, Vienna Convention on the Law of Treaties, treaty monitor-
ing bodies, European Court of Human Rights, Inter-American Court of Human Rights, international law.

Introduction

Reservations to international treaties, defined as “a unilateral statement, however phrased or
named, made by a State when signing, ratifying, accepting, approving, or acceding to a treaty, whereby
it seeks to exclude or modify the legal effect of certain treaty provisions in their application to that
State” [1], represent one of the most complex and controversial elements of the Vienna regime. This
regime is primarily governed by the Vienna Convention on the Law of Treaties (1969) (VCLT), the
Vienna Convention on the Law of Treaties between States and International Organizations or between
International Organizations (1986), and the Vienna Convention on Succession of States in Respect of
Treaties (1978).

Although the concept of reservations may seem straightforward, in practice it is fraught with
complexities. As observed, “the matter of a definition [of reservations], while relatively simple in the
abstract, can be difficult in practice” [2]. Paul Reuter, Special Rapporteur of the International Law
Commission (ILC), described reservations as “a thorny and controversial issue,” noting that even the
provisions of the VCLT have not resolved all associated difficulties [3]. The ILC Special Rapporteur
on Reservations to Treaties, Alain Pellet, characterized reservations as an “absolute evil” because they
undermine the integrity of a treaty, yet acknowledged that they can also promote broader adherence
and thus universality. He emphasized, however, that the freedom of states to formulate reservations is
not unlirilited, as it “clashes with the other prerequisite that forms the very essence of the treaty” [4, p.
522-523].

© A. Smagulova, 2025
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In accordance with Articles 19 and 20 of the VCLT, a reservation shall be binding on other parties
only if two conditions are met: (1) the reservation must be legally permissible; and (2) the reservation
must be accepted by the other states parties.

As outlined in Article 19, a state may introduce a reservation unless one of the following applies:

The treaty explicitly prohibits reservations;

The treaty permits only specific reservations, and the proposed one is not among them;

In cases not covered by %)a) or (b), the reservation is deemed incompatible with the treaty’s object
and purpose.

If a reservation is permissible, the second condition is its acceptance by other states. A reservation
that is expressly permitted by the treaty does not require subsequent acceptance by other states parties,
unless the treaty provides otherwise (Article 20, paragraph 1). If a state makes a reservation to a treaty
that constitutes the founding instrument of an international organization, such a reservation must be
accepted by the competent organ of that organization (Article 20, paragraph 3).

Article 21 outlines the legal effect of valid reservations: they modify the treaty only between the
reserving and accepting states and do not affect other parties inter se. If a state objects to a reservation but
does not prevent entry into force, the reserved provision does not apply between the two states. Article 22
allows states to withdraw reservations and objections at any time, with notification requirements. Article
23 emphasizes that all reservations, acceptances, objections, and withdrawals must be made in writing
and communicated accordingly, with formal confirmation needed if made at signature. Collectively, these
provisions seek to balance state sovereignty with the integrity of treaty obligations, yet remain a source of
legal and political complexity in practice.

The main challenge is raised with human rights treaties, where the traditional Vienna regime, designed
for reciprocal inter-state obligations, faces serious limitations. These treaties aim to protect individuals,
not allocate benefits among states, making reservations particularly problematic when they undermine
core rights or breach treaty object and purpose. As such, treaty bodies have often asserted the authority
to assess and even “sever” impermissible reservations, further complicating the balance between state
consent and universal human rights protection.

“The object and purpose” test foreseen in Article 19(c) became the main test for assessing reservations
to human rights. The key challenge lies in the ambiguity of the phrase and the absence of clear mechanisms
for determining compatibility or resolving disputes. As L. Lijnzaad observes, the difficulty becomes
evident when comparing the Convention on the Prevention and Punishment of the Crime of Genocide,
whose single aim is to prohibit genocide, with more complex treaties that pursue multiple, interrelated
objectives [ 5, p. 40]. J. Klabbers similarly argues that some international agreements have several objects
and purposes, and in the human rights context, identifying them can be particularly challenging. For
example, while one might broadly define the ECHR’s object and purpose as the protection of human
rights, such a general statement provides little guidance when evaluating the validity of a specific
reservation, such as one affecting the right to freedom of assembly [6, p. 49]. Judge Bruno Simma likewise
criticizes the Vienna regime for “fail[ing] to provide a means to measure a reservation against the object
and purpose of the relevant treaty, and [leaving] open the consequences to be attached to a reservation
considered impermissible under this test” [7, p. 6].

Although this provision echoes the ICJ’s 1951 Advisory Opinion on Reservations to the Genocide
Convention which examined whether a state making a reservation could remain a party to the
Convention, particularly in cases where some parties objected while others accepted, their approaches
diverge significantly. The ICJ held that a reservation could be accepted, even if objected to by some states,
provided it does not defeat the treaty’s object and purpose: “A State which has made and maintains a
reservation... can be regarded as being a party to the Convention if the reservation is compatible with the
object and purpose of the Convention” [8, 26].

In that opinion, the ICJ applied the “object and purpose” test both to the reservation itself and to
the legal consequences of objections. By contrast, Article 19(c) of the VCLT applies the test solely at the
moment of the reservation’s formulation, without clarifying the legal effect of objections or identifying
the authority competent to adjudicate compatibility.
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Another layer of complexity arises from the decentralized nature of the Vienna regime: “Each State
which is a party to the Convention is entitled to appraise the validity of the reservation, and it exercises
this right individually and from its own standpoint” [8, p. 26]. This leads to fragmentation: if state A
accepts a reservation while state B objects, the treaty’s application becomes inconsistent. As the ILC
acknowledged, the absence of an objective mechanism to resolve such disagreements results in legal
uncertainty: “so long as the application of the criterion of compatibility remains a matter of subjective
discretion... the status of a reserving state in relation to the convention must remain uncertain” [9, p- 128].

This legal uncertainty is further exacerbated by the practice of treaty monitoring bodies in the field of
human rights law. These bodies have taken an assertive role in reviewing the admissibility of reservations
and promoting the severability of those they find incompatible with the object and purpose of the treaty.
Such interventions challenge the decentralized logic of the Vienna regime and raise new questions about
the competency and legitimacy of judicial and quasi-judicial treaty bodies to unilaterally determine the
validity of reservations. Moreover, a key legal dilemma arises when reservations to human rights treaties
are found to be invalid: how does this affect the status of the reserving state as a party to the treaty?

The present article aims to critically analyze this evolving practice, comparing the traditional Vienna
regime with the emerging approach in human rights treaty bodies, and assessing its implications for
the coherence, legitimacy, and effectiveness of international treaty law. This analysis acquires particular
significance for Kazakhstan, which has thus far refrained from making use of the institution of reservations,
although it may reconsider this practice in the future.

European Convention on Human Rights’s Approach to Reservations

The European Convention on Human Rights (1950) (ECHR) is distinctive among international
human rights treaties in explicitly regulating reservations through Article 57, which imposes both sub-
stantive and procedural constraints on state parties. Specifically, a reservation must: (1) be made at the
time of signature or ratification; (2) relate to specific domestic laws in force at that time; (3) not be
of a general character; and (4) include a brief statement of the relevant law. This provision reflects the
Convention’s strict approach to reservations, designed to uphold the integrity and effectiveness of the
rights it protects while allowing limited domestic flexibility.

Despite this detailed framework, both the European Court of Human Rights (ECtHR) and the
former European Commission of Human Rights have interpreted reservations restrictively. They consis-
tently held that compliance with Article 57 is a substantive matter, not merely procedural, and subject to
judicial review.

In Temeltasch v. Switzerland, the Commission assessed whether Switzerland’s so-called “interpretative
declaration” related to Article 25 on the right of individual petition should, in substance, be considered a
reservation. The Commission held that despite its label, the declaration limited Switzerland’s obligations
and was therefore a reservation under Article 2(1)(d) VCLT, which defines a reservation as a unilateral
statement seeking to exclude or modify the legal effect of a treaty provision. It emphasized that “the deci-
sive criterion is its substantive content and not its formal designation” [ 10, para 685). This case emphasized
that timing alone is insufficient, the content of the statement must also comply with Article 57.

This approach that substance prevails over form was later reinforced by the ECtHR in Belilos v.
Switzerland. In that case, the Court invalidated Switzerland’s reservation to Article 6(1) on the right to a
fair trial, holding that the declaration, though labeled interpretative, effectively modified the state’s obli-
gations and thus qualified as a reservation under Article 2(1)(d) VCLT. The Court stated: “one must look
behind the title given to [a declaration] and seek to determine the substantive content” [11, para 49].

The Belilos case also clarified the standards set out in Article 57 ECHR. The Court found the Swiss
reservation impermissible because it was “couched in terms that are too vague or broad for it to be possible
to determine their exact meaning and scope” [12, para 55]. As the Court concluded, general or imprecise
reservations violate the requirements of Article 57 and undermine legal certainty.

The ECtHR has also firmly rejected attempts to use territorial exclusions as valid reservations under
the ECHR. In Loizidou v. Turkey, the Court examined Turkey’s declarations under Articles 25 and 46,
which sought to exclude its jurisdiction over acts committed in Northern Cyprus. The ECtHR ruled that
these territorial limitations were invalid. It emphasized that such declarations cannot be used to restrict
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the Court’s jurisdiction and reaffirmed that the authority to interpret the legal effect of declarations lies
solely with the Court, not the respondent state [ 13, para 95]. The ECtHR concluded that Turkey’s accep-
tance of the Convention’s jurisdiction remained fully effective and could not be qualified by unilateral
territorial exclusions.

This logic was extended in Ilascu, Lesco, Ivantoc and Petrov-Popa v. Moldova and Russia, where Mol-
dova’s declaration disclaiming responsibility for the Transdniestria was found not to constitute a valid
reservation [ 14, para 324, p.75]. The Court observed that it did not refer to any specific provision of the
Convention nor cite any domestic legal basis, thereby failing to meet the requirements under Article 57.
Similarly, Azerbaijan’s declaration stating it could not ensure application of the Convention in Arme-
nian-occupied territories is of dubious validity, lacking specificity and legal grounding [ 1S5, p. 463].

In contrast, the ECtHR has upheld reservations that meet Article 57’s criteria of specificity and clar-
ity in many cases. For example, in Chorherr v. Austria, a reservation to Article 5 was accepted because it
referenced a limited number of legal provisions forming a “well-defined and coherent body of substantive
and procedural administrative provisions” [16, para 18, p. 7]. Similarly, in Helle v. Finland, a reservation
relieving certain courts from the obligation to hold oral hearings was found to be sufficiently precise
[17, para 42]. The Court also upheld reservations in Steck-Risch and Others v. Liechtenstein, concerning
the right to a hearing and public pronouncement of judgments [18], and in Jé¢ius v. Lithuania, where a
prosecutor’s authority to order detention on remand was clearly based on domestic law [19]. These cases
illustrate that specificity and legal clarity are essential for a reservation’s validity under Article 57.

It is also of vital importance to understand how the ECtHR developed and asserted its jurisdiction to
review the validity of reservations and interpret the legal scope of declarations. While the Court’s general
mandate is to interpret and apply the ECHR and its Protocols in cases brought by individuals, groups, or
states, it has consistently affirmed its authority to independently assess the permissibility of reservations,
regardless of how states themselves characterize or justify them.

Allain Pellet, ILC Special Rapporteur, stressed that the “difficulties which surfaced with regard to
establishing the compatibility of a reservation with the ‘object and purpose’ test of the Vienna regime”
were significantly mitigated by “the setting up of monitoring mechanisms endowed with the competence
to determine objectively the permissibility of reservations” [20, p. $38]. According to Pellet, this devel-
opment “finally gave the ‘object and purpose’ criterion the place it deserved: an objective limitation on
the freedom of states to formulate reservations to a treaty.” [p. 538]. In a similar vein, ICJ Judge Bruno
Simma, in his article co-authored with Gleider I. Hernandez, emphasized that “the monitoring of human
rights obligations is a central element in the protection of the overarching object and purpose of human
rights treaty instruments” [21, p. 31].

In Belilos v. Switzerland, the Court made clear that an invalid reservation does not relieve a state of its
obligations under the ECHR, stating: “It is beyond doubt that Switzerland is, and regards itself as, bound
by the Convention irrespective of the validity of the declaration” [22, para. 60]. Furthermore, the Court
rejected Switzerland’s argument that its declaration had been tacitly accepted under Article 20 of the
VCLT on the basis that neither the Secretary General (as depositary) nor other state parties had objected.
The Court firmly held that “the silence of the depositary and the Contracting States does not relieve
the Convention institutions of the power to make their own assessment” [23, para. 47], reinforcing the
ECtHR’s autonomous role in safeguarding the Convention’s integrity.

In Loizidou v. Turkey, the Court strongly reaffirmed its role as the final authority of the Convention’s
legal framework. It rejected Turkey’s attempt to limit the Court’s jurisdiction through territorial exclusions
attached to its declarations under Articles 25 and 46. The Court found such limitations incompatible with
the ECHR, noting that allowing them would “undermine the effectiveness of the Convention system”
[24, para 70, p. 21%. It firmly asserted that the determination of the legal effect of a declaration under the
Convention lies “within the competence of the Court and not of the respondent Government” [24, para
60, p.18), and that “it is for the Court to determine the scope ratione loci of the declaration made under
Article 25” [24, para 89].

Importantly, the ECtHR declined to apply Articles 20-21 of the VCLT on objections to reservations,
opting instead for an autonomous interpretative approach rooted in the Convention’s object and purpose.
As the Court stressed, “the object and purpose of the Convention require that the rights and freedoms
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it guarantees should be practical and effective” [24, para 72]. On this basis, the Court concluded that
reservations or limitations incompatible with the Convention’s purpose could not be permitted to dilute
its protections.

These rulings underscore the ECtHR’s broader interpretative stance that the Convention is a “living
instrument” to be interpreted in light of evolving standards and present-day conditions. By asserting that
it, not states, has the authority to assess the severability and consequences of invalid reservations, the
Court reinforced its supervisory role and ensured that states remain bound by the Convention even in
the absence of valid reservations [24, para 95].

Therefore, the ECtHR has developed a distinctive and robust framework for evaluating the validity
of reservations under Article 57 of the ECHR. Through a combination of strict formal requirements
and purposive interpretation, the Court ensures that reservations do not undermine the Convention’s
fundamental guarantees. By consistently prioritizing substance over form, demanding specificity and legal
clarity, and asserting its own jurisdiction to review reservations, the Court safeguards the Convention’s
integrity. This judicial approach marks a departure from traditional treaty law doctrines under the VCLT,
reinforcing the unique status of the ECHR as a living instrument with a strong supervisory mechanism.

Reservations in the Inter-American System

In contrast to Article 57 of the ECHR, which imposes a more formalistic approach by requiring that
reservations be specific, non-general, and tied to domestic law, the Inter-American human rights system
adopts a more substantive framework. Article 75 of the American Convention on Human Rights (1969)
(ACHR) states that “this Convention shall be subject to reservations only in conformity with the provi-
sions of the Vienna Convention on the Law of Treaties signed on May 23, 1969,” [25] thereby grounding
the admissibility and interpretation of reservations in the object and purpose test under international
treaty law.

While the Inter-American model is more flexible in terms of permitting a broader range of reserva-
tions without rigid formalities, this flexibility comes at a cost: in the absence of clear procedural limits,
vague or broadly worded reservations might still be accepted if their substantive impact is ambiguous or
difficult to assess. For example, although Article 4(5) of the ACHR prohibits the execution of individuals
who were under the age of eighteen at the time of the offense, Barbados entered a reservation allowing
for the execution of individuals aged 16 and above, as well as those over 70, under its domestic law [ 26, p.
129]. Similarly, Mexico’s reservation pertained to political rights, stipulating that members of the clerg
are not permitted to vote, either actively or passively, or to associate for political purposes [26, p. 129{
These examples highlight how, despite the Convention’s reliance on the object and purpose test, the
substantive review of reservations may still allow for considerable discretion by states.

This tension is reflected in two key Advisory opinions by the Inter-American Court of Human Rights
(IACtHR): 1982 Effect of Reservations on the Entry into Force of the ACHR and 1983 Restrictions to
the Death Penalty. Together, these opinions articulate the Court’s nuanced yet principled approach to
reservations. In 1982 Advisory opinion, the Court underscored that human rights treaties differ from
traditional multilateral treaties. Their function is not to balance mutual state obligations but to protect
individual rights regardless of nationality. As the Court noted, “their object and purpose is the protection
of the basic rights of individual human beings, irrespective of their nationality, both against the State of
their nationality and all other contracting States” [27, para. 29].

This foundational understandmg led the Court to apply Article 20(1) VCLT, concluding that
a reservation does not require acceptance by other states for the Convention to enter into force [27,
paras. 26-27, 35-37]. Instead, the decisive question is whether the reservation is compatible with the
Convention’s object and purpose. This interpretation promotes broader ratification of the ACHR while
simultaneously safeguarding its normative integrity through Article 19(c) VCLT.

In 1983 Advisory opinion, the IACtHR applied this principle to a reservation by Guatemala to
Article 4(4) ACHR, which prohibits the imposition of the death penalty for political offenses. The Court
reaffirmed that any reservation seeking to suspend non-derogable rights would be incompatible with
the Convention’s object and purpose and thus impermissible [27, para. 61]. However, if the reservation
merely restricted a specific aspect of a non-derogable right, without eliminating its core protection, it
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might still be valid in principle. In this case, the Court reasoned that Guatemala’s reservation did not
wholly deny the right to life and therefore was not per se invalid.

Nevertheless, the IACtHR emphasized that a reservation only excludes what is explicitly stated
within its text and should not be interpreted broadly. As the Court explained, “a State reserves no more
than what is contained in the text of the reservation itself” [28, para 69]. Consequently, Guatemala’s
reservation applied only to the application of the death penalty to political offenses; all other guarantees
under Article 4 remained fully binding. Moreover, the Court observed that Guatemala had not clearly or
unequivocally rejected the article it reserved, reinforcing the need to interpret the reservation narrowly
and cautiously [28, para 74].

Hence, the Inter-American system adopts a flexible and principled approach to reservations. While
Article 75 ACHR allows reservations in line with the VCLT"s object and purpose test, the lack of formal
requirements can permit vague or broad reservations. The Inter-American Court has clarified that such
reservations are valid only if they do not undermine core rights, especially non-derogable ones. Through
its advisory opinions, the Court emphasized narrow interpretation and reinforced that human rights
treaties aim to protect individuals, not facilitate reciprocal state obligations.

UN Treaty Bodies and the Evolving Practice on Reservations
Human Rights Committee

The United Nations treaty monitoring bodies, particularly the Human Rights Committee (HRC),
have played a pivotal role in redefining the legal understanding of reservations to human rights treaties.
Departing from the traditional, state-centric model grounded in reciprocity and political consent, the
HRC has developed a human rights—oriented approach that emphasizes the object and purpose of the
treaty and the primacy of individual rights.

A pivotal early step in this shift occurred in T.K. v. France, where France declared that Article 27 of the
International Covenant on Civil and Political Rights (1966) (ICCPR) was “not applicable” to its territory
[29]. Though framed as a “declaration,” the Committee held that “it is not the formal designation but
the effect the statement purports to have that determines its nature,” concluding it should be treated as
a binding reservation that barred it from examining the communication. This reasoning, grounded in
Article 2(1)(d) of the VCLT, laid the foundation for future jurisprudence.

This logic was reaffirmed in M.K. v. France, where a Breton speaker challenged the lack of linguistic
protections. Again, the Committee found that France’s so-called declaration had the legal effect of a
reservation and must be treated as such if it modifies the state’s obligations [30, para 8.6]. These cases
established the Committee’s authority to independently characterize state declarations and assess their
legal implications, marking a shift toward a more assertive interpretive role.

This evolving practice was formally consolidated in General Comment No. 24, which was expressly
objected to by only three States (the United States, the United Kingdom, and France), implying that the
remaining States parties tacitly accepted it.

In this landmark document, the Committee articulated a bold departure from VCLT orthodoxy by
affirming its own authority to:

Determine whether a reservation is compatible with the object and purpose of the ICCPR;

Declare invalid any reservation that violates this test;

Sever such reservations, meaning the reserving state remains bound by the treaty without the benefit
of the reservation.

This framework was applied in Rawle Kennedy v. Trinidad and Tobago, where the Committee
reviewed a reservation excluding its jurisdiction over death penalty cases. The Committee reaffirmed
its stance from General Comment No. 24, stating: “It necessarily falls to the Committee to determine
whether a specific reservation is compatible with the object and purpose of the Covenant” 31, para 18].
It further emphasized its authority to consider admissibility even where a reservation is at issue: “The
Committee necessarily has jurisdiction to register a communication so as to determine whether it is or is
not admissible because of a reservation” [31, para 6.4].

However, Zdzislaw Galicki the ILC Special Rapporteur criticized the HRC for acting as a “sole judge
of the permissibility of reservations.” [ 32, para44]. He stressed that “such a control on the permissibility of
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Reservations... was not the monopoly of the monitoring bodies. States, through objections, could exercise
another kind of control and such “duality” of controls would make for still more effective operation of
the treaty; moreover, objections by States were often not only a means of exerting significant “pressure”
but also a useful guide for the assessment of the permissibility of a reservation by the Committee itself”
[32, para 44].

Despite this strong normative position, the Committee’s practice has at times revealed inconsistency
and caution. In Francis Hopu and Tepoaiti Bessert v. France, involving expropriation of indigenous land,
the Committee declined to rule on the validity of France’s reservation to Article 17. It merely stated: “The
Committee does not find it necessary to pronounce itself on the validity of this reservation” 33, para
4.3]. Martin Scheinin have suggested that this hesitation may reflect political pragmatism, especially in
cases involving influential states or sensitive issues [34].

The same pattern emerged in Manuel Wackenheim v. France, which challenged a ban on “dwarf tossing”
under Article 26 [35]. Although France maintained a reservation to this provision, the Committee did
not address its permissibility. Instead, it justified the ban on the basis of public order and human dignity,
and the issue of the reservation was left unexamined, perhaps deliberately, since France itself did not
invoke it.

These cases reveal an ongoing tension between legal principle and political realism. On one hand,
T.K., M.K., and Rawle Kennedy illustrate the Committee’s ambition to uphold the object and purpose
standard and enforce the integrity of human rights norms. On the other hand, Hopu and Wackenheim
demonstrate a more cautious, even deferential posture in the face of geopolitical sensitivities or state
silence. This selective application of General Comment No. 24 points to the limits of legal authority in the
absence of enforcement mechanisms and underscores the challenges treaty bodies face when navigating
the intersection of law and diplomacy.

CEDAW

Although the Convention on the Elimination of All Forms of Discrimination against Women (1979)
(CEDAW) permits reservations under Article 28(2), provided they are compatible with the object and
purpose of the Convention, the CEDAW Committee has consistently raised concerns about the scope
and nature of such reservations. By entering a reservation, a state signals its “unwillingness to comply
with an accepted human rights norm. It also ensures that women'’s inequality with men will be entrenched
at the national level... This not only affects women’s ability to exercise and enjoy their rights, but also
guarantees that they will remain inferior to men and have less access to the full range of civil, political,
economic, social and cultural rights enjoyed by men [36, para 15].

Several examples illustrate the persistence of such reservations. Bangladesh, for instance, has declared
that it does not consider Articles 2 and 16(1)(c) binding “as they conflict with Sharia law based on the
Holy Quran and Sunna” [36]. Similarly, Brunei Darussalam entered broad reservations to provisions
that may conflict with its Constitution or Islamic principles [36]. Iraq reserved Article 29(1) relating to
international arbitration and, notably, added a political clause stating that its accession “in no way implies
recognition of or entry into any relations with Israel” [36] .

Inits General Recommendation No. 4, the Committee expressed concern over the significant number
of reservations that appeared to be incompatible with the Convention’s core principles. This concern was
further addressed in General Recommendation No. 20, adopted at the Committee’s 11th session in 1992,
where it recalled the decision of the fourth meeting of States parties regarding reservations under Article
28(2), as noted in Recommendation No. 4.

The Committee has emphasized that overly broad or vague reservations undermine the effective
implementation of the Convention and other human rights treaties. It has therefore urged States parties
to reconsider such reservations as part of broader efforts to strengthen compliance with international
human rights obligations. As noted in General Recommendation No. 21, such reservations make
it “difficult for the Committee to evaluate and understand the status of women” [37, para 46]. This
challenge is compounded in countries where constitutional frameworks themselves limit the scope of
non-discrimination protections. For example, the constitutions of Botswana, Zambia, and Zimbabwe
explicitly exclude customary personal laws from the application of non-discrimination provisions, thereby
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allowing discrimination against women in matters of personal status law, such as marriage, divorce, and
inheritance [38].

Moreover, in General Recommendation No. 21, the Committee on the Elimination of Discrimination
against Women expressed its concern over the large number of reservations made by States parties to
Article 16 of the Convention, especially when accompanied by reservations to Article 2 [37, para. 41].
These reservations are frequently justified on cultural, religious, economic, or political grounds, often
reflecting a patriarchal conception of the family that places men in a dominant position over women.

In response, the Committee calls on States to gradually move toward the full realization of gender
equality within the family. It urges States parties to resolutely discourage notions of women’s inequality in
the home and to work toward the withdrawal of reservations, particularly to Articles 9, 15, and 16 of the
Convention [37, para. 43]. Nonetheless, certain states continue to uphold reservations that undermine
these objectives. For example, Egypt maintains a reservation to Article 16, citing Islamic Sharia provisions
that allegedly provide women with rights “equivalent to those of their spouses” to maintain a “just
balance”[36]. Similarly, Iraq has entered multiple reservations, including to Articles 2(f), 2(g), and 16,
also relying on Sharia law as justification [36]. Additionally, Kuwait has declared that it does not consider
itself bound by Article 16(f) to the extent that it conflicts with Islamic Sharia, noting that Islam is the
official religion of the State.

It is worth to be mentioned, that in contrast to the HRC, CEDAW places the primary responsibility
for assessing the permissibility of reservations on states. As the Committee has stated, “control of the
permissibility of reservations is the primary responsibility of the States parties” [37, para 24].

While the CEDAW Committee has taken a clear and principled stance against reservations
that undermine the Convention’s core objectives, particularly those to Articles 2 and 16, it remains
institutionally constrained by the Convention’s framework, which places the primary responsibility
for assessing the permissibility of reservations on States parties themselves. The Committee’s General
Recommendations repeatedly highlight the damaging impact of broad or vague reservations, especially
those grounded in cultural or religious justifications, as they entrench gender inequality and obstruct
the realization of women’s rights. Despite urging States to withdraw such reservations and progressively
advance toward substantive equality, many states continue to maintain them, often invoking Sharia law or
constitutional principles. This persistent pattern reflects the broader challenge of reconciling international
human rights obligations with domestic legal and socio-cultural frameworks, and underscores the need
for stronger mechanisms to hold states accountable to the Convention’s object and purpose.

ICERD

Article 20 of the International Convention on the Elimination of All Forms of Racial Discrimination
(1965) (ICERD) was initially recognized as a progressive innovation for embedding the “object and
purpose” test within a binding human rights treaty. It introduced a dual threshold: first, that reservations
must not be incompatible with the object and purpose of the Convention; and second, that they must
not inhibit the operation ofits supervisory mechanisms. However, in practice, both the conceptual clarity
and legal effectiveness of Article 20 have been the subject of sustained criticism.

As Lijnzaad notes, the dual criteria introduce interpretive ambiguities that risk undermining legal
coherence [38]. By treating incompatibility with the Convention’s object and purpose and obstruction of
supervisory mechanisms as distinct grounds for impermissibility, the provision fragments its normative
foundation. This separation contrasts sharply with the more integrated and normatively robust approach
of the HRC in its General Comment No. 24, which treats compatibility with a treaty’s object and purpose
as an inherentlylegal determination — one that must be made objectively and not left to political discretion.

Equally problematic is the procedural mechanism under Article 20(2), which requires that two-thirds
of state parties object to a reservation in order for it to be deemed invalid. While designed to promote
consensus and collegiality among States, this rule has proven unworkable in practice. With over 180
states parties, reaching the two-thirds threshold is virtually unattainable, rendering the provision more
symbolic than substantive. Lijnzaad critiques this as a form of pseudo-objectivity: rather than engaging
in legal analysis of a reservation’s substance, the mechanism relies on the absence of sufficient political
objection to presume compatibility [38, p. 175].
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This structural design exposes a broader normative tension between legal accountability and political
expediency in the human rights treaty system. The ICERD model delegates the gatekeeping function over
reservations to states themselves, sidestepping the independent legal scrutiny that treaty bodies like the
HRC have asserted. As Simma and others have observed, this reliance on political processes rather than
juridical assessment weakens the integrity of the object and purpose test, leaving room for reservations
that may significantly dilute core treaty obligations [39, p. 537].

Moreover, the ICERD approach stands at odds with evolving treaty body practice, which increasingly
recognizes that legal coherence and normative consistency require independent monitoring bodies to
evaluate the permissibility of reservations. The Committee on the Elimination of Racial Discrimination
(CERD), unlike the HRC, has not consistently asserted this function, further compounding the
weaknesses of Article 20.

Therefore, ICERD’s reservations regime, though ambitious in its framing, falls short in its
implementation. Its reliance on vague thresholds, political objection mechanisms, and a bifurcated
legal test undermines its capacity to safeguard the universality and effectiveness of the Convention.
Without reform or stronger interpretive engagement by CERD, Article 20 risks becoming an empty
safeguard, unable to prevent reservations that erode the foundational guarantees of racial equality and
non-discrimination.

Conclusion

The evolving practice surrounding reservations to human rights treaties reveals a fundamental
tension between state sovereignty and the universal protection of individual rights. While the VCLT
established a consent-based, decentralized framework rooted in inter-state reciprocity, human rights
treaties demand a reorientation toward an object-and-purpose-driven approach. Treaty monitoring
bodies such as the HRC and the ECtHR have reinterpreted traditional doctrines to prioritize substantive
human rights guarantees over formalistic state prerogatives, often asserting the authority to assess and
even sever incompatible reservations. This shift has led to a more robust defense of treaty integrity but
also raises questions about the legitimacy and consistency of these interpretive powers.

The analysis of practice from the ECtHR, IACtHR, HRC, and CEDAW Committee demonstrates
thatlegal reasoning increasingly favors the substantive effects of reservations over their formal designation.
Courts and committees have emphasized clarity, specificity, and compatibility with treaty goals, rejecting
vague or general reservations as impermissible. However, the practical application of these principles
remains uneven. While some cases, such as Belilos or Rawle Kennedy, demonstrate assertive scrutiny,
others, including Wackenheim or Francis Hopu, illustrate political caution or selective engagement. This
inconsistency highlights the fragile balance between normative ambition and diplomatic pragmatism
within the human rights treaty system.

Although Kazakhstan is a party to numerous core universal human rights treaties, including the
ICCPR and its two Optional Protocols, the CEDAW and its Optional Protocol, the 1948 Convention on
the Prevention and Punishment of the Crime of Genocide, and the CAT along with its Optional Protocol
(OP-CAT), it has not entered any reservations to these instruments.

This absence of reservations could, at first glance, signal a strong normative commitment to the full
implementation of international human rights standards. It suggests a willingness to accept obligations in
their entirety and to undergo external scrutiny without limitation. In practice, however, this silence raises
interpretative ambiguities. Without formal reservations to delimit treaty commitments, Kazakhstan
retains wide discretion to interpret and apply treaty provisions in a manner that may not always align
with their intended object and purpose.

This ambiguity creates a paradox: while the absence of reservations may generate positive optics and
enhance Kazakhstan’s international reputation, it also leaves the country vulnerable to more rigorous
engagement by treaty monitoring bodies. Committees such as the HRC or CEDAW Committee may
interpret Kazakhstan’s obligations expansively, with no legal limitations constraining their review.
This opens the door to broader and more critical assessments during periodic reviews or individual
communications, particularly on issues where national law may deviate behind international standards,
such as gender equality, freedom of expression, or minority rights.
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Moreover, as treaty bodies increasingly assert their interpretive authority, exemplified by the
HRC in General Comment No. 24, which insists on objective compatibility and the severability of
invalid reservations, the strategic benefits of Kazakhstan’s silence may diminish. The absence of formal
reservations removes procedural obstacles for monitoring bodies to engage with controversial or
politically sensitive areas of domestic law. In this evolving legal landscape, Kazakhstan may find itself
under pressure to clarify its interpretive positions, either through detailed state reports, practice-based
clarification, or through the adoption of interpretative declarations that articulate how treaty provisions
are understood and applied domestically.

Ultimately, Kazakhstan's reservation-free treaty practice reflects a delicate balance between diplomacy
and legal risk. While it avoids the criticism typically associated with limiting treaty obligations, it also
heightens expectations for full compliance and may invite more assertive oversight by international
mechanisms. This is particularly relevant in light of recent Human Rights Council recommendations
that Kazakhstan ratify the International Labor Organization Violence and Harassment Convention
and the Council of Europe Convention on Preventing and Combating Violence against Women and
Domestic Violence [40]. It would require Kazakhstan to consider potential legal and policy instruments
that enhance the protection of rights, strengthen implementation mechanisms, and ensure alignment
between legislation and evolving international human rights standards.

Looking ahead, the debate over the permissibility and effect of reservations to human rights treaties
will likely intensify as monitoring bodies continue to assert interpretive authority in response to evolving
global challenges. States must navigate a complex legal landscape where silence can be as consequential as
explicit limitation. For Kazakhstan and other similarly situated states, sustained engagement with treaty
bodies, transparent interpretive positions, and progressive legal harmonization may prove more effective
than reliance on strategic ambiguity. Ultimately, the legitimacy and effectiveness of the human rights
treaty system will depend on achieving a principled equilibrium between respect for sovereignty and the
indivisibility of rights.

A. Cmaryaosa, Teaching Professor, PykoBopnTeas 06pa3oBareAbHOM MporpaMmbl «MesxxAyHa-
poaHOe npaBo> (r. Actana, Pecny6anka Kazaxcran): Ocnapusanue OroBOPOK: pOAb AOTOBOPHBIX
OPraHOB B 06ecledeHNH 3aIAThI IPAB YEAOBEKA.

OroBopKHU K MESKAYHAPOAHBIM AOTOBOPAM Ha IIPOTSDKEHUH AAUTEABHOTO BPEMEHH IIPHMEHSIOTCS AASL
3aLIUTHI FOCYAAPCTBEHHOTO CyBEPEHUTETA, OAHAKO B Cpepe IPaB YeAOBEKA OHU IIOPOSKAAIOT CAOXKHBIE IIPa-
BOBbIE ¥l HODMATUBHbIE AUAEMMBI, CTABSIIIE [I0A COMHEHHE YHHUBEPCAABHOCTD U LIEAOCTHOCTb OCHOBHBIX
IpaB U cBO6OA. AKTYaABHOCTb HCCAEAOBAHHS O0YCAOBACHA UMEHHO 9TUM IIPOTHBOPEYHEM, IIOCKOABKY
€ro LieAb COCTOHT B aHAAM3€ TOTO, KAK AOTOBOPHBIE OPTaHbl M PETMOHAABHBIE CYABI HHTEPIIPETUPYIOT
OLIEHUBAIOT OTOBOPKH, & TAKOKe B BBIIBACHHH [IOCAEACTBHIT 9TOTO IPOLIecca AASL 9PPEKTHBHOCTH MEXKAY-
HapOAHON 3aIUTHI IPAB 4eA0BeKa. MeTOAOAOT VS HCCAEAOBAHMUS COYETAET OOIeHayYHbIE, AOTMATHYECKHE,
CTaTUCTUYECKHE METOADL, & TAKOKE METOABI FOPUANIECKOTO TOAKOBAHMUSI [IPY M3YIEHUH SBOAIOLIUU TIOAXO-
AOB AOTOBOPHBIX OPTaHOB K OTOBOPKaM B 00AacTH IpaB yeroBeka. Ocoboe 3HaUeHHe PabOTa MMeEET AASI
KazaxcraHa, ubsi HeOOBIYHASL AOTOBOPHASI [IPAKTHKA — OTCYTCTBUE OTOBOPOK — OAHOBPEMEHHO CO3AAET
BO3MOXKHOCTU AASL ACMOHCTPALIMH IIPUBEPSKEHHOCTH MEXAYHAPOAHBIM 00si3aTeAbcTBaM U 06ycAaBAU-
BaeT ysI3BUMOCTb IIepeA CTPOIMM BHEIIHUM KOHTpoAeM. HOBH3HA CTaTby 3aKAK0YAETCSl B PACCMOTPEHUH
(eHOMeHa «CTpaTern4ecKoro MOAYAHHSI» H €T0 IIOCAEACTBHI AAs B3auMoAericTus Kasaxcraa ¢ Aoro-
BOPHBIMH OpPraHaMH. B pesyAbTare MCCA€AOBAaHHE MPUXOAUT K BBIBOAY, YTO OTOBOPKU OAHOBPEMEHHO
BBICTYIIAIOT KK [APAHTHS FOCYAAPCTBEHHOTO CyBEPEHHTETa U KaK 6apbep Ha ITyTH K YHHBEPCAABHOCTH
IIPaB YEeAOBEKA, & TAKXKE CIOCOOCTBYIOT pOPMHUPOBAHUIO HOBOM IPAKTHKH AOTOBOPHBIX OPIaHOB IO
OTA€AEHHIO HEIPABOMEPHBIX OTOBOPOK.

Karouesvie cro8a: 0zosopku, mesdynapodnvie doz080pa 8 00Aacmu npas yesosexa, Benckas konsenyus o
npase mex0ynapoouvix 002080p08, 002080pHuie opzarbvl, Esponeiickuii cyd no npasam uerosexa, Mexcamepu-
Kauckuti cyd no npasam HeAosexa, mexcdyHapooHoe npaso.
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A. Cmaryaosa, Teaching Professor, «XaAbIKapaAbIK KYKbIK>»> GaFAQpAaMacCBIHbIH, XKeTeKImici
(Acrana k., Kasakcran Pecrry6ankacni): Aay TyFbI3aTbIH eCKePTIIEAEP: AAAM KYKbIKTAPbIH KOPFay-
AbI KAMTaMacChI3 eTYAeri IapTThIK OPTraHAAPADBIH POAi.

MeMaeKeTTiH ereMeHAIriH KOpPFay MaKCaTBIHAQ XaABIKAPAABIK IIAPTTApFa eCKEPTIEAep OyphIHHAH
KOAAQHBIAFAH, 0ipaK apaM KYKBIKTapbhl CAAACHIHAA OAAp HETI3ri KYKBIKTap MeH 6OCTaHABIKTApABIH dMbe-
OarThIFBl MEH TYTACTBIFbIHA KYMOH TYABIPATBHIH KYPA€AI KYKBIKTBIK JKOHE HOPMATHBTIK AMAEMMAAapAbI
TYABIPaAbL. 3epTTEYAIH ©3eKTiAIri 0ChI KapaMa-KaIIbIABIKKA 6aflAQHbICTHL, OMTKEHI OHBIH MAKCAThI IAPT-
TBIK OPIaHAAP MEH alMaKThIK, COTTAPABIH €CKEPTYAEPAL KaAak TYCIHAIpeTiHiH XoHe 6araAafiTHIHBIH TAAAQY,
COHAQM-aK XaABIKAPAABIK AAAM KYKBIKTAPBIH KOPFay THIMAIAITI YIIiH OCHI MPOILIECTIH CAAAAPBIH aHBIKTAY
6GOABIIT TabBIAAABL 3eprTey oaicTeMeci >KAAIBI FBIABIMH, AOTMATHUKAABIK, CTaTHCTHKAABIK dAiCTepAi,
COHAQM-aK HIApPTTBIK OPTAaHAAPADBIH aAaM KYKBIKTapbl CAaAaChIHAAFbI eCKePTYAepre Koe3KapacTapbIHBIH,
9BOAIOLIUACHIH 3€PACAECYAE KYKBIKTHIK, TYCIHAIPY daicTepin 6ipiKTipeAi. Bya sxympic KasakcraH yiH epek-
Ile MaHbI3FA M€, OHBIH AETTEH ThIC WIAPTTHIK TIKIpHOeCi — ecKepTIeAePAIH KOKTBIFBI — XaABIKAPAABIK
MiHAETTEMEAEPTe AAAAABIFBIH KOPCETyre MYMKIHAIKTEPiH JXKacaM OTBIPBIN, KaTaH ChIPTKBI 6a1<bmayra
OCAAABIFBIH aHBIKTAMABL. MaKaAaHbIH 6ipere1?miri «CTpaTerusiAbIK YHCi3AIK>»> (peHOMeHIH XoHe OHBIH
KasakcTaHHBIH MApPTTHIK OPraHAAPMEH 63apa ic-KUMBIABL YIIIH CAAAAPBIH KapacTeipypa. HoTmxkecinpe,
3epITey ecKepTIeAep Gip Me3TriAAe MEMAEKET €reMEHAIrHIH KelliAl jXoHe apaM KYKbIKTapbIHBIH, aMbe-
OarnThIFBIHA TOCKAYBIA PETIHAE JpPEKET eTeAl, COHAAN-aK MAPTTHIK OPraHAAPADIH 3aHCHI3 €CKepTIIeAepAl
JKOIOAAFBI JKaHa TOKIPUOECIH KAABIITACTHIPYFa IKIIAA €TeAl ACTeH KOPBITBIHABIFA KEACAL.

Tyiiin co3dep: eckepmneaep, adam Kykbikmapol seHindezi xarviaparvi wapmmap, Illapmmap Kykvizos
mypaavt Bena konsenyuscol, wapmmol, opzandap, Adam Kyxvimaput serindezi Eyponarvix com, Adam
KyKbIKMAapl seHindezi AMepukaapasblk com, Xarbikapasbi KyKui.
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The relevance of this article arises from a range of research challenges linked to the legal regulation and
judicial practice of Kazakhstan in the field of domestic application of treaties. In particular, the article
highlights a deficiency in the Normative Resolution of the Supreme Court of Kazakhstan «On the
Application of Provisions of Treaties of the Republic of Kazakhstan» dated 10 July 2008 No. 1 (here-
inafter — the 2008 Normative Resolution). Specifically, it lacks one of the legal conditions necessary for
the domestic application of treaty provisions by national actors — namely, the concept of provisional
application of treaties. The article also identifies judicial errors in the application of the 2004 United
Nations Convention on Jurisdictional Immunities of States and Their Property - a treaty which has not
entered into force for Kazakhstan and therefore holds no binding legal status within its domestic legal
system. The subject of the study encompasses the legal acts of Kazakhstan governing the application of
treaty provisions by national actors, as well as the provisions of the 1969 Vienna Convention on the Law
of Treaties (hereinafter — the 1969 VCLT). The purpose of the research is to develop recommendations for
improving legislation and judicial practice concerning the domestic application of treaties in Kazakhstan,
through the analysis of relevant legal frameworks, case law, and doctrinal sources. To achieve this goal, the
article employs several research methods: the case law analysis method, the formal-legal method, and the
method of legal hermeneutics. The analysis of judicial practice proved useful in identifying errors made
by courts when applying treaty provisions. The formal-legal method was used to assess certain provisions
of the 2008 Normative Resolution for their compliance with the 1969 VCLT. Legal hermeneutics was
applied to interpret the 1969 VCLT provisions using commentaries and academic doctrine. The novelty
of the research lies in the results of the analysis of Kazakhstan’s legislation and case law on the domestic
application of treaties, specifically in terms of their compliance with the provisions of the 1969 VCLT.
Based on the identified issues, the article offers the following recommendations: (a) amend the 2008
Normative Resolution by introducing a provision requiring verification of the possibility of a treaty’s
provisional application as a condition for its domestic application; (b) to facilitate such verification, there
is a practical need to establish a unified registry of provisionally applied treaties of Kazakhstan under the
Ministry of Foreign Affairs; (c) Kazakhstani court decisions issued with reference to a non-binding treaty
must be subject to reversal or revision; (d) to prevent future errors in the application of treaties, there is
a need to develop a practical guide outlining the features of the domestic application of treaties that, by
their nature, cannot be fully addressed through traditional legal instruments.

Keywords: Law of treaties; domestic application of treaties; conditions for domestic application of treaties;
entry into force; provisional application; official publication; multilateral termination of provisional applica-
tion; unilateral termination of provisional application; treaty depositary; calculation of the date of treaty entry
into force.

Introduction
With the ongoing evolution of international law, the application of treaty norms by domestic legal
actors in hybrid-monist states [1] has become a widespread and routine practice — Kazakhstan being no
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exception [2, p. 7]. Between 2008 and 2023, Kazakhstan’s judicial system has demonstrated extensive use
of treaty provisions across a broad spectrum of legal fields, including civil, criminal, administrative, tax,
labor, family, customs, private international, intellectual property, environmental, land, and international
human rights law, among others [3]. Over this fifteen-year period, more than 40,000 court cases have
referenced terms such as «convention», «international agreement>, and «international covenant»
[3]. Notably, tax and customs law have emerged as the most frequently addressed areas governed by
treaty norms in domestic adjudication [4]. This growing reliance on treaties within the national legal
order underscores the importance of examining how these instruments are applied in practice. As a key
mechanism for implementing Kazakhstan’s international obligations, the domestic application of treaties
warrants careful analysis. In particular, it calls for the development of reccommendations aimed at refining
the legal framework and improving judicial practice in this increasingly significant area of law.

The domestic application of treaties in Kazakhstan is primarily governed by the Normative Resolu-
tion of the Supreme Court of Kazakhstan «On the Application of Provisions of Treaties of the Republic
of Kazakhstan» dated 10 July 2008 No. 1 (hereinafter — the 2008 Normative Resolution), as well as by
other legal instruments. However, one of the central concerns raised in this article is the absence within
the 2008 Normative Resolution of a key legal condition for the application of treaty norms at the national
level — namely, the provisional application of treaties. A second issue examined in this study relates to
the recurring misapplication by Kazakhstani courts of certain provisions of the 2004 United Nations
Convention on Jurisdictional Immunities of States and Their Property - a treaty which, crucially, is not in
force for Kazakhstan and therefore lacks legal standing within the national system.

In response to these challenges, the purpose of this research is to develop practical and normative rec-
ommendations aimed at strengthening both the legal framework and judicial practice surrounding the
domestic application of treaties in Kazakhstan. This goal is pursued through a close analysis of relevant
national legislation, international law, case law, and scholarly commentary.

Materials and Methods

This study builds upon the work of several prominent scholars in the field of treaty law, whose contri-
butions have been instrumental in shaping modern understanding of the domestic application of treaties.
Among them are Mark Villiger (Switzerland), Oliver Dorr (Germany), Kirsten Schmalenbach (Austria),
Jan Klabbers (Netherlands), Anthony Aust (United Kingdom), Anneliese Quast Mertsch (Germany),
and René Lefeber (Netherlands). Their writings provided both theoretical insights and practical per-
spectives essential to the development of this research. Additionally, interpretative documents from
the United Nations Treaty Section were consulted to clarify the meaning and scope of the provisions
contained in the 1969 Vienna Convention on the Law of Treaties (hereinafter — the 1969 VCLT), which
serves as a key reference point for assessing Kazakhstan’s legal framework.

To identify real-world challenges and recurring issues in the domestic application of treaties by
Kazakhstani courts, the study draws upon a series of illustrative judicial decisions. These cases offer
concrete examples of how international legal norms are interpreted and sometimes misapplied within the
national context. Methodologically, the study employs a range of specialized legal methods. The formal
legal method is used to examine the compatibility of specific provisions of the 2008 Normative Resolu-
tion with the 1969 VCLT. Legal hermeneutics also plays an important role, particularly in interpreting
the 1969 VCLT norms through scholarly commentary.

Discussion and Results
1. Entry into Force
1.1 Legal and Theoretical Foundations
The primary and fundamental condition for the domestic application of a treaty is its entry into force
for the state whose authorities are to implement its provisions. In addition to the treaty’s entry into force,
its official publication is a mandatory requirement for its domestic applicability. The legal basis for this
condition can be found in Article 24 of the 1969 VCLT, as well as in the national legal systems of monist
or hybrid-monist states (hereinafter referred to as «states»). In this context, national legal systems
include constitutional provisions [S] that require the official publication of a treaty text as a condition
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for its application, as well as specific legal acts [ 6] that regulate the processes of treaty conclusion, imple-
mentation, amendment, and termination. These acts often reflect the provisions of the 1969 VCLT, while
taking into account the specific features of the respective state’s domestic legal procedures.

With regard to the entry into force of a treaty, Article 24 of the 1969 VCLT establishes four rules.
The first paragraph of the article is the principal one and states that «a treaty enters into force in such
manner and upon such date as it may provide or as the negotiating States may agree» [7]. Commenting
on this provision, Oliver Dorr and Kirsten Schmalenbach observe that the formulation of conditions for
a treaty’s entry into force is the responsibility of the contracting parties, and such conditions are typically
set out in the final clauses of the treaty [8, p. 394]. The most commonly encountered types of final clauses
on entry into force were identified by British jurist Anthony Aust [9, pp. 163-167], and include:

provisions requiring ratification (or another similar procedure) by both (or all) signatory states;
provisions requiring ratification (or, in some cases, signature) by a minimum number of negotiating
states [10];

provisions requiring ratification (or, in some cases, signature) by specific states identified by number,
name, or category [11];

provisions requiring an exchange of instruments of ratification (in the case of bilateral treaties);
provisions requiring each signatory state to notify the other(s) of the fulfillment of its constitutional
requirements; provisions specifying a particular date for entry into force [12];

provisions stating a date to be agreed upon by the parties [13];

provisions stipulating entry into force upon signature by all negotiating states [14]; and other
variations.

Paragraph 2 of Article 24 of the 1969 VCLT provides that, «failing any such provision or agreement,
a treaty enters into force as soon as consent to be bound by the treaty has been established for all the
negotiating States» [15]. In discussing this provision, former judge and section president of the Euro-
pean Court of Human Rights Mark Villiger notes that paragraph 2 neither specifies (nor is required to
specify) an exact date for a treaty’s entry into force, as this will occur once all negotiating States, including
the last among them, have expressed their consent to be bound [16, p. 346]. From the perspective of
contemporary treaty practice, Dérr and Schmalenbach rightly observe that this provision has largely
lost relevance with respect to modern multilateral treaties deposited with the Secretary-General of the
United Nations, as such treaties typically contain an explicit clause regarding their entry into force [8, p.
401]. In the context of bilateral treaties, the decisive factor is generally the date on which instruments of
ratification are exchanged [8, p. 401].

Paragraph 3 of Article 24 of the 1969 VCLT regulates the entry into force of a treaty for a State
that expresses its consent to be bound after the treaty has already entered into force. It provides that:
«when the consent of a State to be bound by a treaty is established on a date after the treaty has come
into force, the treaty enters into force for that State on that date, unless the treaty otherwise provides»
[17]. Thus, where a State ratifies a treaty after its initial entry into force, the decisive date is the
deposit of its instrument of ratification, unless the treaty specifies a different arrangement [8, p. 401].
As Dorr and Schmalenbach observe in their commentary on the Convention, treaties often stipulate that
a certain period must pass following the deposit before the treaty takes effect for the State concerned,
typically mirroring the period required for the treaty’s initial entry into force. This mechanism ensures
the depositary has sufficient time to perform its functions [8, pp. 401-402]. A clear example of such a
provision appears in Article 126(2) of the 1998 Rome Statute of the International Criminal Court [18].
A distinctive interpretation of paragraph 3 of Article 24 of the 1969 VCLT is offered by Villiger. The judge
observes that the undisputed rule in this case — reflecting the principle of non-retroactivity of treaties — is
that a treaty enters into force for a given State on the day its consent to be bound is established; that is, for
each new party, on the day it expresses its consent to be bound by the treaty. This follows from paragraph
1, although paragraph 3, for the sake of additional caution, also provides that a treaty may contain other
provisions [16, p. 346].

The analysis of paragraph 4 of Article 24 of the 1969 VCLT is omitted, as it addresses only proce-
dural matters — such as authentication of the text, expression of consent, entry into force, reservations,
and depositary functions — which are not directly relevant to the domestic application of treaty norms.
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Regarding the legal nature of the provision, Professor Jan Klabbers observes that paragraph 4 codifies an
existing rule of customary international law [19].

Accurate calculation of the date on which a treaty enters into force constitutes a fundamental
prerequisite for the correct application of its provisions. Specific rules govern this process, and national
legal actors must adhere to them when determining the applicable date. Where a treaty stipulates that
«the Convention shall enter into force thirty days after the deposit of a ratification instrument with
the Secretary-General of the United Nations>, the counting of time commences on the day following
the deposit of the final required instrument [20]. It follows that if the final instrument is deposited on
16 March, the thirty-day period begins on 17 March, and the treaty enters into force on 15 April [20].
Conversely, where a treaty provides that «the Convention shall enter into force three months after the
deposit of a ratification instrument>, the calculation starts on the date of the deposit itself [20]. Thus, if
the deposit occurs on 15 March, the Convention enters into force on 15 June, exactly three months later
[20]. Where the deposit takes place on a day that has no corresponding date three months later - such as
31 March - the Convention enters into force on the last day of the relevant month, in this case, 30 June.
Similarly, if the deposit occurs on 30 November, the Convention enters into force on 28 February, or on
29 February in a leap year [20].

1.2 Analysis of Kazakhstan’s Legislation and Judicial Practice

The entryinto force of a treaty and its official publication, as prerequisites for the domestic application
of treaty norms, are explicitly regulated under the legislation of Kazakhstan. For the purpose of analyzing
the presence of these requirements within Kazakhstan’s domestic legal framework, we applied the 2008
Normative Resolution. Paragraph 5 of the Resolution affirms that the entry into force and official pub-
lication of a treaty are necessary conditions for the domestic application of its provisions. It states: «In
accordance with paragraph 4 of Article 4 of the Constitution of the Republic of Kazakhstan, and based
on the meaning of Article 24 of the Law of the Republic of Kazakhstan «On Treaties of the Republic of
Kazakhstan>, only those treaties of the Republic of Kazakhstan that have entered into force and have
been officially published shall be applied. Treaties that have not been officially published, insofar as they
pertain to the rights, freedoms, and obligations of citizens, shall not be subject to application> [21].

Although the legal regulation pertaining to the condition under consideration does not exhibit any
inherent deficiencies, domestic judicial practice in Kazakhstan includes cases in which the provisions of a
treaty not yet in force for Kazakhstan have been repeatedly applied. Specifically, this concerns the United
Nations Convention on Jurisdictional Immunities of States and Their Property, adopted by General
Assembly resolution 59/38 of 2 December 2004 (hereinafter — the 2004 UN Convention). Kazakhstan
expressed its consent to be bound by the treaty through ratification, as formalized by the adoption of
the Law of the Republic of Kazakhstan «On the Ratification of the United Nations Convention on
Jurisdictional Immunities of States and Their Property> dated 27 October 2009, No. 195-IV. According
to Article 30(1) of the 2004 UN Convention, «The present Convention shall enter into force on the
thirtieth day following the date of deposit of the thirtieth instrument of ratification, acceptance, approval
or accession with the Secretary-General of the United Nations» [22]. As of today, only 24 instruments of
ratification, acceptance, approval, or accession have been deposited with the UN Secretary-General [23].
Accordingly, the 2004 UN Convention will enter into force on the thirtieth day following the deposit of
the requisite instruments of consent by six additional States.

An analysis of domestic judicial practice concerning the application of treaty provisions demonstrates
that the provisions of the 2004 UN Convention, which has not yet entered into force, were repeatedly
utilized by courts of various instances in Kazakhstan during the period from 2017 to 2022 [3].

For example, in Tungatarov J.S. v. the Embassy of the Hashemite Kingdom of Jordan [24], regarding the
recovery of an amount under a lease agreement and compensation for material damages caused by the
defendant’s unlawful actions, the Civil Chamber of the Court of Astana found that, by a ruling of the Esil
District Court of Astana dated 10 January 2017, the claim was rejected due to the jurisdictional immu-
nity of the Embassy of the Hashemite Kingdom of Jordan. A private appeal was filed against this ruling,
in which Tungatarov J.S. requested its cancellation on the grounds of its unjustifiability. After hearing
the claimant’s explanations, the Civil Chamber found that the ruling of the court should be overturned
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based on several provisions of the civil procedural legislation of Kazakhstan and Articles 1, 2(c), and
10(1) of the 2004 UN Convention [24f The court cited that, according to Article 10(1) of the 2004
UN Convention, «if a state enters into a commercial transaction with a foreign individual, and under the
applicable rules of private international law, disputes arising from this commercial transaction are subject
to the jurisdiction of the courts of another state, that state may not invoke immunity from jurisdiction in
proceedings concerning such a commercial transaction» [25]. The applicability of the provisions of the
2004 UN Convention cited in the ruling was justified solely by the existence of Kazakhstan’s ratification
law, but the status of the treaty’s entry into force was not taken into account. In fact, the Civil Chamber
should have restricted its review in the provisions of Kazakhstan’s civil procedural legislation, which
govern situations where the rules on the jurisdictional immunity of foreign states do not apply: Articles
485(2) [26] and 488 [27] of the 2015 Civil Procedure Code of the Republic of Kazakhstan (hereinafter
— the 2015 CPC RK).

Another example, which illustrates rather an indirect reference than direct application of the 2004
UN Convention, can be found in Yergaziyev M.M. v. Suleimenov S.0 [28]. A judge of the Civil Chamber
of the Court of Astana, having reviewed Yergaziyev M.M.s private appeal against the ruling of the Almaty
District Court of Astana dated 7 November 2017, established that Yergaziyev had filed a claim against the
respondent Suleimenov S.O. seeking compensation for moral harm in the amount of 300,000 tenge, due
to the public nature of the respondent’s actions, who was serving as a security officer at the Consulate of
the People’s Republic of China in the Republic of Kazakhstan. On the same grounds, the district court
had previously refused to accept the claim. However, the fact that the respondent Suleimenov S.0. was
employed by the Consulate of the People’s Republic of China in the Republic of Kazakhstan as a security
officer did not preclude the jurisdiction of the district court of Astana over the matter [28]. In the rea-
soning for overturning the ruling of the Almaty District Court of Astana, the judge, alongside referring to
the relevant provisions of civil procedural law, also noted that «the provisions of Art. S of the 2004 UN
Convention, as well as Art. 38 of the 1961 Vienna Convention on Diplomatic Relations, may be applied
by the court when resolving the substance of the parties’ dispute> [28].

In Burambaev M.D. v. the Embassy of the Federative Republic of Brazil in Kazakhstan [29], concerning
reinstatement and recovery of wages for the period of forced absence from work, the Yesil District Court
of Astana, when considering the issue of the embassy’s jurisdictional immunity, applied the provisions
of Article 11 of the 2004 UN Convention alongside the norms of civil procedural legislation not due
to a conflict between the provisions of the treaty and national law, but solely to strengthen the legal
argumentation. It should be noted that the provision of Article 11 of the 2004 UN Convention applied
by the court is also reflected (transformed) within Article 490 of the 2015 CPC RK. The court’s ruling
to terminate the proceedings on the basis of the embassy’s jurisdictional immunity was motivated by
paragraph 3(2) of Article 490 of the 2015 CPC RK, which provides that «a foreign state (in this case,
the embassy) enjoys jurisdictional immunity in Kazakhstan in employment disputes where the subject
matter is the conclusion or renewal of an employment contract» [30]. The court also referred to subpara-
graph (c) of paragraph 2 of Article 11 of the 2004 UN Convention, which contains a similar provision,
as codified in paragraph 3(2) of Article 490 of the 2015 CPC RK: «a State may invoke immunity from
jurisdiction before a court of another State which would otherwise be competent in a proceeding relating
to an employment contract... if the subject of the proceeding is recruitment, renewal of employment,
or reinstatement of the person concerned» [31]. We believe that even if the 2004 UN Convention had
entered into force, the court should have limited itself to the application of paragraph 3(2) of Article 490
of the 2015 CPC RK, since there is no contradiction (conflict of norms) between the mentioned norm of
the 2015 CPC RK and subparagraph (c), paragraph 2, Article 11 of the 2004 Convention in the context
of the present dispute. It should also be emphasized that Brazil, as the respondent in Burambaev v. the
Embassy of Brazil, is not bound by the 2004 UN Convention in any way, as the state has not even executed
«a simple signature> of the treaty.
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2. Provisional Application
2.1 Legal and Theoretical Foundations

Another condition for the domestic application of a treaty is the verification of the possibility of its
provisional application prior to its entry into force for the state whose organs may be expected to apply its
provisions. In other words, if a treaty has not yet entered into force, it is necessary to verify the possibility
of its provisional application, as provided for in Article 25 of the 1969 VCLT.

The legal nature and continued relevance of the provisional application of treaties can be explained
by several underlying factors. As noted by Anneliese Quast Mertsch, Associate Legal Officer at the United
Nations International Residual Mechanism for Criminal Tribunals, one such factor is the temporal gap
that often arises between the conclusion of treaty negotiations and the treaty’s formal entry into force
[32, p. 64]. This typically occurs in cases where the treaty does not become binding immediately upon
signature but is instead subject to subsequent acts of ratification, acceptance, approval, or other forms of
consent [32, p. 64]. A further factor is that states may, for practical or political reasons, be unwilling to
delay the implementation of the treaty’s provisions until its formal entry into force [32, p. 64]. In such
circumstances, provisional application becomes a valuable legal mechanism, allowing the treaty’s provi-
sions to be applied in the interim period while domestic procedures related to consent are still ongoing.
As René Lefeber rightly observes, in practice, provisional application is generally employed where entry
into force is contingent upon constitutional approval and ratification by at least one of the negotiating
parties [33, p. 81].

Having outlined the general features and legal relevance of provisional application, the analysis now
turns to the interpretation of specific elements of Article 25 of the 1969 VCLT. Paragraph 1 provides
that «a treaty or a part of a treaty is applied provisionally pending its entry into force if: (a) the treaty
itself so provides; or (b) the negotiating states have in some other manner so agreed» [34]. The phrase
«a treaty or a part of a treaty> suggests that not only the treaty as a whole, but also its amendments or
later protocols, may be subject to provisional application — even if the original treaty is not applied in
this way [33, p. 84]. Importantly, subparagraphs (a) and (b) do not establish a specific date from which
the obligation to provisionally apply the treaty begins [33, p. 85]. It is therefore up to the treaty itself,
or the form of agreement reached between the negotiating states, to define that date. In practice [35],
provisional application by a state often begins either on the date the treaty is adopted or on the date it is
signed by that state [32, p. 64].

As stated in subparagraph (b) of paragraph 1 of Article 25 of the 1969 Vienna Convention on the
Law of Treaties, «a treaty or a part of a treaty is applied provisionally pending its entry into force if ... the
negotiating States have in some other manner so agreed> [36]. This wording makes clear that provisional
application does not necessarily need to be set out in the text of the treaty itself [8, p. 414]. It may also
be provided for in a protocol, annex, or similar instrument that forms an integral part of the treaty [8,
p- 414]. A notable example is the Protocol on the Provisional Application of Certain Provisions of the
Treaty on Conventional Armed Forces in Europe, dated 19 November 1990, whose preamble states that
«the States Parties hereby agree to the provisional application of certain provisions of the Treaty» [37].
Aust has described the 1947 General Agreement on Tariffs and Trade (GATT) as the most prominent
example of provisional application [38], which remained in effect for decades through the Protocol of
Provisional Application [9, p. 173]. In their analysis of the Convention, Dérr and Schmalenbach point
out that, due to the functional nature of such arrangements, they may be concluded through simplified
means - such as an exchange of letters or by consensus - since subparagraph (b) does not establish any
particular procedure for their conclusion [8, p. 414].

Pursuant to the terminology of the 1969 VCLT, the term «negotiating state> as it appears in Article
25 is defined as «a State which took part in the drawing up and adoption of the text of the treaty> [39].
It is important to note that provisional application of a treaty is not necessarily undertaken by all nego-
tiating states [33, p. 84]. In practice [40], the most common condition for a negotiating state to begin
applying a treaty provisionally is its signature of the treaty prior to its entry into force [33, p. 84]. This
form of signature should not be understood as a «definitive signature> [41] — that is, a «signature» in
the sense of Article 12 of the Convention (i.e., «consent to be bound by a treaty expressed by signature> )
~ but rather as a «simple signature» [42], in the context of Article 14(c), meaning a signature subject to
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ratification. Another possible condition for a negotiating State to commence provisional application is
its consent to the adoption of the treaty text [33, pp. 84-85; 43]. In certain cases, a state may be granted
the possibility of opting out of provisional application [33, p. 85]. Including such a clause in a treaty may
be beneficial where a state is unable to agree to provisional application for constitutional reasons, yet the
negotiating parties seek to encourage that State to sign the treaty or to vote in favour of adopting its text
[33,p. 85; 44].

Paragraph 2 of Article 25 of the 1969 VCLT, which defines the legal framework for the unilateral
termination of the provisional application of treaties, provides that «unless the treaty otherwise pro-
vides or the negotiating States have otherwise agreed, the provisional application of a treaty or a part of
a treaty with respect to a State shall be terminated if that state notifies the other States between which
the treaty is being applied provisionally of its intention not to become a party to the treaty» [45].
A detailed examination by Dorr and Schmalenbach reveals that this provision addresses the risk of abuse
or the indefinite continuation of provisional application, allowing for unilateral withdrawal unless the
treaty itself or an agreement among the negotiating States provides otherwise [8, p. 416]. In the same
vein, René Lefeber rightly notes that the provision does not constrain the freedom of treaty-making, as
it applies only «unless the treaty otherwise provides or the negotiating States have otherwise agreed>
[33, p. 87]. Accordingly, states involved in the drafting of the treaty text may, beyond regulating the
termination of provisional application upon the treaty’s entry into force, agree on additional modalities.
These may include: multilateral termination of provisional application if the treaty fails to enter into force
by a specified date [33, p. 87; 46]; unilateral termination, with a deferred date of effect [33, p. 87; 47]; or
t[ransitional nieasures for States that unilaterally deposit a declaration of non-participation in the treaty

33,p.87; 48].

2.2 Analysis of Kazakhstan’s Legislation and Treaty Practice

The provisional application of a treaty, as one of the conditions for its domestic application, is not
regulated by the 2008 Normative Resolution adopted «for the purpose of ensuring the correct and
uniform application of provisions of treaties of the Republic of Kazakhstan» [49]. The absence of such a
condition clearly reflects a gap in the current regulatory framework, especially considering that Kazakh-
stan’s legislation does not prohibit the provisional application of treaties — so long as such application
does not contradict the laws in force within the country [50].

To implement the requirement of verifying whether a treaty is provisionally applied, it is practically
necessary to have a dedicated resource that enables legal practitioners to access up-to-date information
on treaties of Kazakhstan that are being applied on a provisional basis. In fact, the legal foundation for
such a resource is already established in Article 24 of the 2005 Law of the Republic of Kazakhstan «On
Treaties of the Republic of Kazakhstan>, which provides that «treaties of the Republic of Kazakhstan
applied on a provisional basis shall be published, upon submission by the Ministry of Foreign Affairs of
the Republic of Kazakhstan, in the Bulletin of Treaties of the Republic of Kazakhstan and on the official
website of the Ministry of Foreign Affairs of the Republic of Kazakhstan» [51]. However, this provision
has not been effectively implemented in practice, which creates difficulties for domestic legal actors in
verifying the current status of treaty application. A relevant example of such a specialized resource is the
online portal of the Commonwealth of Independent States, where the depository lists six treaties [52]
that are provisionally applied by Kazakhstan in accordance with Article 25 of the 1969 VCLT [53].

Conclusion:

Based on the stated objective of this study — to improve Kazakhstan's domestic legal framework for
the application of treaties and the practice of their implementation by national legal actors — the following
recommendations have been formulated:

1. Judicial decisions in which Kazakhstani courts applied provisions of the 2004 United Nations
Convention that is not in force are subject to annulment or revision. This position is supported by Para-
graph 10 of the 2008 Normative Resolution, which states that «in the administration of justice, courts
shall take into account that ... the incorrect application by a court of provisions of treaties of the Republic
of Kazakhstan may constitute grounds for the annulment or revision of a judicial act> [54].
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2. Although the domestic legal framework governing the conditions for the entry into force of treaties
and their official publication does not exhibit any deficiencies, judicial practice reveals that courts at
various levels have repeatedly applied provisions of the 2004 United Nations Convention that has not yet
entered into force. This trend highlights the need to develop a practical guide clarifying the particularities
of the domestic application of treaties that, by their nature, cannot be regulated within the scope of tradi-
tional legislation. Such a guide would serve as a reference tool for national legal actors in applying treaty
provisions to the regulation of domestic legal relations.

3. In view of the shortcomings in the legal regulation of the conditions for the domestic application
of treaties in Kazakhstan, it is necessary to introduce an amendment to the 2008 Normative Resolution
to include a provision addressing the requirement to assess the possibility of applying a treaty on a
provisional basis, in cases where a treaty of Kazakhstan containing potentially applicable provisions has
not yet entered into force.

4. Based on the substance of conclusion 3 and in order to enable national legal actors to assess the
possibility of applying a treaty on a provisional basis, there is a practical need to establish, within the
Ministry of Foreign Affairs of the Republic of Kazakhstan, a unified register of treaties provisionally
applied by Kazakhstan.

JK.K. 9aex6aii, Maqsut Narikbayev University Kykpix sxorapsr mekre6inin Senior Lecturer
sxone PhD apokropanrsi (Acrana, Kazakcran Pecmy6amkachi): XaAbIKapaAbIK MIapTTapAbl immki
KYKBIKTa KOAAAQHY caAachiHAAFbI KasaKcTaHAQFBI KYKBIKTBIK peTTey MEH COT NPAKTHKACBIHBIH
KeMImiAiKTepi: KyllliHe eHyi >KoHe yaKbITIIa KOAAAHBIAYBI.

Maxara mai;btpbt&rmbm e3exminiei KazakcTaHAQ XaABIKApaAbBIK MAPTTAPABI ilIKi KYKBIKTa KOAAAHY
CaAACBIHAAFBI KYKBIKTHIK PETTEY MEH COT TOXKIpUOeCiHEH TYBIHAANTHIH OipKaTap FBIABIMU-3€PTTEY Mace-
AeAepiHe HerizpeAepi. Aram aiiTKaHAR, 3epTreyae Kasakcran Pecriy6amkacst XKoraprsr Corsiabiy 2008
xpiarbl 10 miapeperi Ne1 «Kasakcrasn PecrryOANKachIHBIH XaABIKAPAABIK, IIAPTTAPHIHBIH, HOPMAAAPBIH
KOAAQHY TYPaAbl>» HOPMATHBTIK KayAbICHIHBIH (6¥AaH api — 2008 xpiarsr HK) xaAbIkapaAbIk mapTrap-
ABIH HOPMaAapbIH YATTBIK KYKBIK CYODEKTIAEDiHiH KOAAAHYbBI VIUIH KaXKETTI KYKbIKTHIK LIAPTTAPABIH
0ipi peTiHAe <«XaABIKAPAABIK IIAPTTHI YaKBITIIA KOAAAHY>» MYMKIHAIINL ecKepiaMereHi KepceTiAeal.
CoHbIMeH KaTap, OYA SKYMbICTa KYILIiHe eHOereH XaAbIKAPAABIK IIApT GOAbII TabbiAaThIH 2004 SKBIAFBI
MemaekeTTepaiH koHe OAAPABIH MYAKiHIH IOPHCAUKIJFSIABIK, UIMMYyHHUTeTTepi Typaasl BYY KonBenrms-
CBIHBIH, JKeKeAeI'eH HOPMAaAapBIH KOAAAHY OapBICHIHAA Ka3aKCTAHABIK COTTApABIH JKibepreH KareAikrepi
KOpceTiAreH. 3epmmey noHi — YATTHIK KYKbIK CyObeKTiAepiMeH XaABIKAPAABIK IIAPT HOPMAAAPBIH KOA-
Aauyabl perreitTin Kaszakcran PeciryOAMKachIHBIH KYKBIKTBIK aKTiepi MeH 1969 >KbIAFBI XaABIKAPAABIK,
MAPTTap KYKBIFBI TypaAbl Bena koHBeHIMsCHIHbIH HOpMaAapsl (6yaan api — 1969 sxwiarsr XIIIKBK).
3epmmey maxcamovl — YATTHIK, KYKBIKTA XaAbIKQPAAbIK ITAPTTAPAbL KOAAAHY CAAACBIHAAFBI 3aHHAMa MeH
COT TOKIpHOeciH xeTiAAipyTe GarbITTaAFaH YChIHBIMAQD 33ipAey. Bya MakcaTKa KOA XeTKisy yumiH THicTi
KYKBIK HOPMaAaphbl, COT IPAaKTHKAChI MEH FHIABIMH AOKTPHHA KellIeHAL TYpAe 3epTTeAaeal. Makcarka sxeTy
OapbICBIHAQ KOAAAQHBIAFAH 3epmmey adicmepine COT THKIpHOeCiH Taapay daici, GpOPMaAbABI-KYKBIKTHIK,
9AiC JKOHe KYKBIKTBIK TepMeHeBTHKA aTaAbl CoT TaxipubeciH 3epTTey XaABIKAPAABIK LIAPT HOPMa-
AApPBIH KOAAQHYAQFBI COT KaTeAiKTepiH aHbIKTayFa MYMKIHAIK 6epai. DopMaabABI-KYKBIKTHIK spic 2008
xbiarsl HK-Hb1H keit6ip HopMmaAapsiH 1969 sxbiarsr XITTKBK-Ha cofikecTiri TYpPFBICBIHAH TaAAQY YIIiH
maripasaHbIAABL KyKbIKTBIK repMeneBTrKa 1969 sxpiarsr XIITKBK HopMaAapbIH TYCIHAIPY YIIiH FRIABIMU
eHbeKTep MeH TYCIHAIPMeAePAL KOAAQHY apKBIABL XKY3eTe aChIPBIAABL 3epmmeydity ebibiMu HaHAbIZbL
— KasakcraHAaFbI XaABIKAPAABIK, MIAPTTAPABI illIKi KYKBIKTA KOAAQHY Texdpn6eci MeH 3aHHaMachiH 1969
sxbiarsl XIITKBK HOpMaAapbIHa COMKeCTIri TYPFBICBIHAH TAAAQY HOTIDKeAepiHAe KopiHic TabaabL 3ept-
Teyae KAPACTHIPHIAFAH MICEACAEPAL eCKepe OTBIpBIM, keAeci ycoinbimoap asipaendi: a) 2008 sxpiarst HK-ra
XaABIKAPAABIK, IAPTTAPABIH, MEMAEKET iIIiHAe KOAAQHBIAYBIHBIH Oip LIAPTHI peTiHAE LMIAPTTHIH yaKbITIIA
KOAAQHBIAY MYMKIHAITiH TeKCepy KaXKeTTiriH PerAaMeHTTENTiH TOABIKTBIPYAAP €HTi3y; 9) YATTBIK KYKbIK
Cy6BbeKTiAepiHiH XaABIKAPAABIK, MAPTTHIH YaKbITIIA KOAAAHBIAY MYMKIHAIIIH TeKcepyiH KaMTaMachi3 eTy
yuin Kasakcran Pecrrybankacot CBIPTKBI iCTep MUHUCTPAITiHiH KY3bIPeTiHAe YaKBITIIA KOAAAHBIAATHIH
XaABIKAPAABIK, IIAPTTAPABIH OipbIHFail TidiAiMiH KAABIIITACTBIPY; 6) Kasakcran coTTapsl KyuiiHe eHOereH
XaABIKAPAABIK, ITAPT HOPMAAAPBIH KOAAQHA OTBIPIT KAparaH iCTEpAIH KYIIiH OM0 HeMece e3repTy; B)
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YATTBIK, KYKBIK CYObeKTiAepiHiH XaABIKAPAABIK IIAPT HOPMAAAPhIH KOAAQHYAA KaTeAiKTepre oA Gepmeyi
yIIiH, ©3 TaGUFaTsl GOMBIHIIA ASCTYPAi KYKBIKTBIK aKTi asCBIHAQ PETTeAyi MYMKIH eMeC XaAbIKAPAABIK
IMAPTTaPABIH iMIKi KYKbIKTa KOAAAHBIAY €PEKIIEAIKTEPIiH TYCIHAIPETIH MPaKTUKAABIK, HYCKAYABIK 93IpAEY.

Tyiiindi cosdep: Xarvikaparvix mapmmap KyKviel; XaAblKApasbik wapmmapoul iwki KyKeigma koA0any;
XAABIKAPAALIK, Wapmmapbl iKi KyKbikma KoAOGHY WaApmMmapsl; Kyuwine eny; yaKolmula KoA0aHy; pecmu
HAPUSAQY; XAABIKAP ALK WAPMIMbL YAKbIMUA K0AOAHY bl KONHAKIMbL MOKMAMY; XAALIKAPAALIK WAPMMbL
yakuimuia KoA0anydvl Gipicakmsl MoKmamy; XabKapaivlk wapmmap OJenosumapuiii; xXaibikapasbix
wapmmeoly Kyuline eHy KyHiu ecenmey.

JK.K. Oaek6ait, Senior Lecturer u pookropanT PhD Bricmeii mxoast mpasa Maqgsut Narik-
bayev University (Acrana, Pecy6anka Kasaxcran): Hep0OCTaTku mpaBoBOro peryAMpoBaHHS H
cyae6HoI npakrukn Kazaxcrana B 06AacTH BHYTPHIOCYAQP CTBEHHOIO IIPUMEHEHHUSI MEXKAYHAPOA-
HBIX AOTOBOPOB: BCTYIIA€HHE B CHAY H BpeMeHHOe NPHMeHeHne.
Axmyarvrocmy Hacmosuyeil cmamou 06yCAOBACHA PIAOM UCCACAOBATEABCKUX IIPOGAEM, BRITEKAIOLIVX
U3 [IPAaBOBOTO PeryAMpOBaHIs U cyaebHOM mpakTuky KasaxcraHa B 06AACTH BHYTPUTOCYAQPCTBEHHOTO
IIPHMEHEHHS MeXAYHAPOAHBIX AOTOBOPOB. B 4acTHOCTH, B cTaTbe AeMOHCTpUpOBaH HepocTarok Hop-
MaTHBHOTO TocTaHOBAeHUs BepxoBHoro Cypa Kasaxcrana «O mpuMeHeHHH HOPM MEXAYHApPOAHBIX
aorosopos PK> ot 10 uroast 2008 ropa N 1. (AaAee — HITBC 2008 roAa) B 9aCTH OTCYTCTBHS OAHOTO M3
IIPaBOBBIX YCAOBHI IIPUMEHEHIST HOPM MEXXAYHAPOAHBIX AOTOBOPOB CYObeKTaMH HALJMOHAABHOTO IIpaBa
KaK «BpeMeHHOe IPHMeHEeHIe MeXAYHApOAHOTO AOToBopax. Kpome Toro, B pabore mpeacTaBAeHBI
OIIMOKY OTEYeCTBEHHBIX CYAOB B YacTH npumeHenus psiaa HopM Kouserrun O OH 0 10pHcAMKIIMOHHDIX
IMMYHHTETaX FOCYAAPCTB U ux cobcrBenHocta 2004 roaa, siBASIOINENcs HepecTByoomen A Kasax-
CTaHa MeXAYHAPOAHBIM AOTOBOpOM. IIpedmermom uccaedosanus BeICTYIAOT IpaBoBble akTh KasaxcTaHa,
peryAupyoliye mpuMeHeHHe HOPM MeXXAYHAPOAHBIX AOTOBOPOB CyO'beKTaMH HAIIMOHAABHOTO IIPaBa,
HOPMbI BeHCKOM KOHBEHIIMH O TIPaBe MeXAYHAPOAHBIX AOTOBOpoB 1969 roaa (aasee — BKIIMA, 1969
roaa). Lleavio uccaedosanus sBASETCS BBIPAbOTKA PEKOMEHAALMIL [0 YCOBEPIIEHCTBOBAHHIO 3aKOHOAR-
TEABCTBA M CYAeOHOM IPAKTUKM B OOAAQCTH BHYTPUIOCYAAPCTBEHHOIO IIPHMEHEHIHS MEXAYHAPOAHBIX
AOTOBOPOB ITyTeM H3YYeHHsI PEAEBAHTHOIO [IPaBa, CYAeOHOM IPAKTUKY U AOKTPHHBL. AASL AOCTIDKEHUS
YCTAQHOBAECHHOM IJ€AH CTaTbi OBIAM MCIIOAB30BaHBI Takue uccAedosamebckue memodvt, KaK METOA U3Y-
4eHUsI CyAeOHOI IPAKTHKH, (pOPMAABHO-IOPUAUIECKUN METOA U METOA HOPUAMYECKON repMeHEeBTHKHL.
W3yyenne cyaeOHOM MPAaKTUKU OBIAO MOA€3HO IPH BbIIBAEHHU OMHUOOK CYAOB B IIPHMEHEHHH HOPM
MEXAYHAPOAHBIX AOTOBOPOB. POpPMaABHO-IOPUAMYECKUIT METOA OBIA IPUMEHEH B YACTH aHAAN3a HEKO-
topsix Hopm HITBC 2008 na mpeamer cooretcTBrst BKIIMA 1969 roaa. IOpuandeckas repMeHeBTHKA
ObIAQ HICIIOAB30BAHA B YacTH ToAKoBaHwst HOpM BKIIMA 1969 ropa myTeM mprMeHeHHs KOMMEHTapUeB
u poxrpunsl. Hosusnoii ucciedosanus BBICTYIAIOT PE3YABTATHI aHAAM3A 3aKOHOAATEABCTBA U CYACOHOM
npaxtuky Kasaxcrana B 06AacTH BHYTPUTOCYAAPCTBEHHOTO IIPHMEHEHUS MEXAYHAPOAHBIX AOTOBOPOB
Ha peaMeT cooTBeTcTBUsI HOpMaM BKIIMA 1969 roaa. Hicxoast U3 mpeacTaBA€HHBIX HCCAEAOBATEAbCKHX
npobaeM B KauecTBe 6660008 UccAed08anus 6bIAN BHIPAGOTAHBI CAEAYIOIUE PEKOMEHALMHU: a) BHECTH
somoarenus B HIIBC 2008 roaa B 4acTH peraaMeHTaIlMU OAHOTO U3 YCAOBHUE BHY TPUTOCYAAPCTBEHHOIO
[PUMEHEHHST MEXXAYHAPOAHBIX AOTOBOPOB O HEOOXOAMMOCTH IIPOBEPKH BO3MOXKHOCTH AEACTBHSI MEX-
AYHAPOAHOTO AOTOBOpA Ha BPEMEHHOM OCHOBE; 6) AASL PeaAM3al[iH Cy6heKTaMK HAIHOHAABHOTO MpaBa
IIPOBEPKH BO3MOXKHOCTH AEHCTBHS MEXAYHAPOAHOTO AOTOBOPA Ha BPEeMEHHOM OCHOBE MMeeTCs Ipak-
THYEeCKast HeOOXOAUMOCTb CYOPMHUPOBATh EAUHBIH PeecTp BPeMEHHO AEHCTBYIOLIUX MEXKAYHAPOAHBIX
porosopos Kasaxcrana B paMKax MHHHCTEPCTBa HHOCTPAHHDIX A€A; B) ACAd, PACCMOTDEHHBIE CYAAMU
KazaxcraHa, c mpuMeHeHHEeM HOPM He AeHCTBYIONIETO MeXXAYHAPOAHOTO AOTOBOPA IIOAACXKAT OTMEHE HAK
M3MEHEHHIO; T) AASL TIPEAOTBPANIEHHUs OMUGOK CYyHheKTOB HAIMOHAABHOTO MPaBa B YaCTH MPUMeHEeHHs
HOPM MeXXAYHapOAHBIX AOTOBOPOB IMeeTCsI HE0OXOAUMOCTb CPOPMUPOBATH IIPAKTHIECKUI HHCTPYMEHT
(pyxoBOACTBO), pacKphIBatoIIUil 0CO6EHHOCTH BHY TPUIOCYAAPCTBEHHOTO PUMEHEHHS MESKAYHAP OAHBIX
AOTOBOPOB, KOTOpbIE II0 CBOEI IIPHPOAE He MOTI'YT OBITh PerAAMEHTHPOBAHBI B PaMKaX TPAAULILOHHOIO
IIPaBOBOTO AKTA.
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Karouesvie crosa: Ilpaso mexcdynapoduvix 0020860pos; sHympuzocydapcmeentoe npumereHue mexdyma-
PoOHbLX 002080p08; YCAOBUS BHYMPULOCYOAPCINBEHHO20 NPUMEHEHUS MeXOYHAPOOHDIX 002080p0B; 6CyNAEHUE
8 CUAY; BPEMEHHOE NPUMEHEHUE; 0PUYUAALHOE 0NYOAUKOBAHUE; MHO20CHOPOHHEE NPeKpalyeHIe 8PeMEHHO20
npumeHenus mMexoyHapooHozo 002080pa; 00HOCMOPOHHEE NPEKPaLeHUE BPEMEHHO20 NPUMEHEHUS MeNOYHA-
podrozo dozosopa; denosumapuii mexcdyHapoduvix 002080pos; pacHem damvl 8cmynAeHus MexdyHAPoOH020
dozosopa 8 cuAy.
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AKTyaAbHOCTD MCCAEAOBAHMS OOYCAOBACHA MOBCEMECTHBIM U aKTUBHBIM BHEADEHHeM OHoMeTpiye-
CKMX TeXHOAOTMH B PasAMYHBIX cPepax AAS MAGHTHPHUKAIMM AMYHOCTU U OTCYTCTBHEM KOMIIAGKCHOTO
IpaBoOBOro peryanposanus B Peciry6avke Kazaxcran.

ITpeaMeTOM aHaAmM3a BBICTYIIAET 3aKOHOAATeAbCTBO KaszaxcraHa B 00AacTH 00pabOTKY, XpaHEHHS U
HCIIOAB30BAHMS OHOMETPUIECKIX AAHHbIX, 2 TAKOKe MEXKAYHAPOAHAS IPAKTHKA B AAHHOI cdepe.

ITeAbio cTaTbH SIBASIETCSI BbIIBACHIE [IPABOBBIX PUCKOB, CBS3AHHBIX C IIPUMEHEHHeM CHCTeM OHoMe-
TPUYECKOM ayTeHTUPUKAIMHY, U POPMYANPOBaHUE IIPEAAOXKEHHH II0 X IPAaBOBOMY peryAUpOBaHMIO. B
KayecTBe METOAOB MCCACAOBAHMS IPUMEHIANCh CPAaBHUTEABHO-TIPABOBOM aHAAU3, KeHC-CTapu U HOpMa-
TUBHO-AOTMAaTHUYECKUI IIOAXOA,

B crarbe IpoaHaAU3MPOBAH OIBIT PEryAHPOBAHISI OHOMETPUIECKIX AAHHBIX B EBpomeiickoM corose,
Poccuiickoit Qepeparun u oTaeabnsix mrarax CIIIA, yaeAsromux BHUMaHKe 3aIfuTe OHOMETPUIECKIX
AauHBIX. Oco60e BHUMAHMe TOCBSIeHO CYAeOHOM IIPAKTHKe, CBI3AHHOM C HEIIPaBOMEPHBIM HCIIOAB30Ba-
HueM OHOMeTpHUYeCcKOi HHGOPMAIIMH YACTHBIMU U TOCYAAPCTBEHHBIME CTPYKTYPaMH.

Hayunas HOBu3Ha pabOTHI 3aKAIOYAETCS B TOM, YTO B pe3yABTaTe IPOBEAEHHOTO aHAAM3A CPOPMYAH-
PPOBaHBI BEIBOABL O HEOOXOAUMOCTH COBEPLIEHCTBOBAHIS HALIMOHAABHOTO 3aKOHOAATEAbCTBA M BHEAPEHIIS
MeXaHH3MOB HaA30pa 32 OHOMETPUIECKUMU CHCTEMAMU.

Karouesvte crosa: udenmuduxayus, buomempuueckas aymewmuduxayus, Ouomempuueckue OawHvle,
NPUBAMHOCMY, NEPCOHAbHBIE 0aHHbIE, HENPUKOCHOBEHHOCHb YACHON HCUSHU.

BBeaenne

VBeanueHue o6béMa UPPOBHIX OIepaluil M JAEKTPOHHBIX IIAATeXeH IOBAMSAO HAa BHEApPeHMe
Pa3AMYHBIX CHCTeM IMPOBON HASHTHPHUKAIMU. ABTOMAaTH3HUpPOBaHHAs IIPOBEepPKa M HMAEHTHUKAITHIIL
AMYHOCTH IPOU3BOAUTCS [P UCIIOAb30BAHHMH PA3AUYHBIX IIPUAOXKEHHI. AOCTYII K OIIAATE OOIIeCTBEH-
HOTO TPAHCIIOPTA, MOAy4eHHe TOCYAAPCTBEHHBIX YCAYT, IIPEAOCTaBACHHE IIePCOHAABHON MHPOPMAITHM
IIPU IIPOXOXKAEHUH I'PAHMII, B a9POIIOPTY, IIPU UCIIOAb3OBAHIU BeO-IIPHAOXKEHHH, IPH OHAAMH-OaHKHUHTe,
OHAQITH-ITOKYIIKAX 1 APYTHX OIEPALISX OCYIECTBASETCS IPOLIeCC GOMETPHIECKOM Ay TEHTHPUKALINM.

B Mupe nosceMecTHO BHeAPSIETCS TEXHOAOTHS PaCIO3HABAHMS AUIIA, UAGHTUPUKAIIMSA IIPU ITOMOIITH
OTIEYaTKOB M CeTYATKH TAa3. Taxoke HapsAY C TPAAMIIMOHHBIMU METOAAMH MASHTHHUKAITMH, TPUMEHS-
IOTCSI CIOCOOBI BepUHKAIIMH Yepe3 OHOAOINYeCKHUe XapaKTEPUCTHKH YeAOBeKa Ha OCHOBE (UBMIECKHUX,
OHOAOTHYECKHX HAU IIOBEAGHUECKUX 0COOeHHOCTel yeAoBeKa. broMerpudeckie psaHHbIe HauboAee pac-
HPOCTPAHEHHO IPHMEHSIOTCS IIPAaBOOXPAHUTEABHBIMU OPTaHAMH B LIeASIX 0OecIeueH s HAIJMOHAABHOM
0€30IaCHOCTH, PACCACAOBAHIIS [IPECTYIIACHHI, AASL OXPAHBI O0IeCTBEHHOTO MOPSIAKA, IPEAOTBPAILEHIS
COBepIIeHHs IPaBOHapymeHuit [1].

BromeTpreckiie IPU3HAKY BKAIOYAIOT OTIIEYATKH IIAABLIEB, AFIIO, TOAOC, PAAYXKHYIO OOOAOYUKY IAa3a M
ApyrHe 6roAorideckue npu3Haku. [IpenMyIecTBoM HCIIOAB30BAHILT OHOMETPHYECKIX AAHHBIX AASI IPOBEPKI
AMYHOCTH SIBASIETCS TO, YTO OHHU IIPOCTHI B HCIIOAb30BaHHH, TaK KaK MIOAb30BATEASM He 0 3aTIOMHMHATD MAM
3AIIKCBIBATH ITAPOAH, IIH-KOABI HAH IMETB TIPH cebe CBOU HACHTH(HKAIOHHbIE Kaprl}?’Z),K;;[ ].

© A. Yreren, 2025
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OTmeyaToK MaAbLA SBASIETCS] OMOMETPUYECKUM UACHTHPUKATOPOM, OIIPEACASIEMBIM KK « YHHUKAAD-
Hast GU3MYECKasl XapaKTePUCTHUKA YEAOBEKa, KOTOPAsi UCTIOAB3YeTCS AAS UACHTUQPHKAIUN AUIHOCTH >
[4,5]. OTnevarku masbLes ABASIOTCS HanbOAEe PACIIPOCTPAHEHHBIMH CPEAU GOMETPUIECKHX HACHTH-
¢$uKaTOpOB, TeM He MeHee UACHTHPHKAIIMSA TakKe BKAIOYaeT CKAHUPOBAHHE CEeTYATKU IAa3, TOAOC, AUIIO,
Y30Pbl AAAOHEI U PUCYHOK BeH.

IMocae maupemur COVID-19 ncnosp3oBaHie 6MOMeTPUYECKUX AQHHBIX YBEAUYHAOCH, TEXHOAOTHIO
IIPEMEHSAU KaK CPEACTBO IIOAAEPKaHHS COLMAABHON ANCTAHIMHU [IPH KAPAaHTUHHBIX Mepax [6]. B 2018 .
62% KOMITaHHI HCTIOAB30BAAH Pa3AMYHbIE (OPMBI TEXHOAOTHI GHOMETpUIeCKOit ayTeHTUHKarmu [7].
IIpenmymecTBOM CHCTEMBI CTaAd YAAACHHAS HACHTHQHKAINS KaK B Cdpepe IOAyIeHHUS TOCYAAPCTBEHHBIX
YCAYT, Tak B QMHAHCOBOM U COLIMAABHOM Cpeae.

B Kazaxcrane nocaeacrsus nasaemun COVID-19 crioco6cTBOBaAM CO3AQHUIO PPOBBIX peLICHHUI
1o yAaAeHHON uaeHTH(uKanuu AnyHocTd. [Ipn Hanumonassnom Banke Pecrry6amxu Kaszaxcras 6bia
cospan «LleHTp 06MeHa MACHTHUKALMOHHBIMU AAHHBIMU> |8]. Bueapen cepsuc Digital ID Mumu-
crepcTBa HUQPPOBOro pasBuUTHS U adpokocmudeckont mpomsimaeHHoctH PK. CepBuc nenrpa obMeHa
HMAEHTHUPUKAITMOHHBIMHU AQHHBIMHU (L[OI/IA) [03BOAsIeT GaHKaM BTOPOTO YPOBHS IPOBOAMTD YAAACHHYTO
HACHTHQUKALINIO ANYHOCTH KAEHTOB, OTKPBIBATh GAHKOBCKHE CYeTa M BKAAABL, OCYILIECTBASITh KPEAUTO-
BaHUe, BBIITYCK IAATEXKHBIX KAPTOYEK U APyTHe oreparuu [9].

OcHOBHbIE IOAOKEHHS
MarepuaAbl 1 METOABI HCCACAOBAHHS

B AQHHOIT CTaThe IIPOBEACH AHAAN3 3aKOHOAATEABHON 0a3bl Peciry6avku Kazaxcran B KOHTeKCTe pery-
AMPOBAHUSI IPOLIECCOB 06pabOTKU OHOMeTpHIeCcKUX 6a3 AQHHBIX IPaXKAAH. B Xoae aHaAM3a BrpaboTaHbL
PEeKOMEHAQALINH 10 KOHTPOAIO 32 6€30II1aCHOCTDBIO AQHHBIX U BbIIBACHHIO YTPO3, CBSI3AHHBIX C BO3MOXKHOI
yTeuKoi OHOMeTpUIeCKUX 0a3 AAHHBIX.

B KOHTEKCTe CpaBHEHMS 3apyOeKHOTO OIIBITA II0 TPABOBBIM OAXOAAM K PETyAMPOBAHHIO OOMETpH-
4ecKHX 0a3 AQHHBIX U CyAeOHBIM pasbHpaTeAbCTBAaM, HALIPABACHHBIM HA IIPEAOTBpAllleHHe HapyIIeHMU
IIpaB YeAOBeKa, OBIAY IIPHMEHEHBI METOABL IMITUPHYECKOTO AHAAN3A, BKAIOYAIOIIIE B Ce0sI aHAAU3 CTATH-
CTHMECKHX AQHHDIX H OTIETOB O CAyYasX yTedeK [IepCOHAABHBIX AAHHBIX [ 10].

Taroke IIpoBeaeH HOPMATHUBHO-IIPABOBOM AHAAM3 3aKOHOAATeAbHON 6asbl Pecrrybanku Kasaxcran.
AAst moAydeHHs 60Aee MUPOKOrO KOHTEKCTA IIPOBEACHO MEXKAYHAPOAHOE CPaBHEHHe C OIIBITOM CTPaH,
KOTOPBIE y>Ke MMEIOT OIIBIT IPMMEHEHHUS CHCTEM MACHTHPHUKAIMI. AHAAM3 CYACOHBIX Pa3OHPaTEAbCTB C
Y9ETOM IOPHANIECKIX IIOCACACTBHIT CBS3AHHBIX C HAPYIIEHSIMH B 00AACTH GHOMETPUYECKUX AQHHBIX.

OcCHOBHbIE METOABI BKAIOYAIOT PUCK-OPHEHTHPOBAHHBII II0AX0A, CPAaBHUTEABHO-IIPABOBON aHAAU3
U I0pPUAMYECKOe IIPOTrHO3HPOBaHKe. PUCK-OpHeHTHPOBaHHBIN [TOAXOA IIO3BOASIET BBUIBUTb K OLIGHHTb
HOTEeHIMAAbHBIE PUCKH, CBSI3AHHBIE C HCIIOAB30BAHHEM OHOMETPUYECKHX AAHHBIX, H IPOTHO3UPOBATH
YTpO3bl, BO3HHKAIOL[IE B Pe3yAbTATe AAAbHEMHIIero pacIpOCTPAHEHMS TeXHOAOTHI OHOMeTpHuecKOi
Ay TeHTUQUKAITMIL

CpaBHUTEABHO-TIPABOBOM AaHAAM3 HCITOAB3YETCSI AASI COTIOCTABACHUS TPABOBBIX MOACACH H ITOAXOAOB,
IPHMEHsIEMBIX B Pa3AHYHBIX CTPAHAX U 00BEAMHEHUSIX, Takux Kak Eppomneiickuit Coros, CoepnHeHHBIE
Irarer Amepuku u Poccuiickas Pepeparius. OTOT METOA IIO3BOASIET BHIIBUTD AyUIINe IIPAKTHKU U METO-
ABI IIPAaBOBOTO PETyAHPOBAHHS, KOTOPbIe MOI'YT ObITh AAALITHPOBAHBI AASI IIpUMeHeHus B PecrryOanke
Kasaxcram.

O6cyxaenne

Poccutickas Qedepayus:

B Poccun ¢ 30 pexabpsi 2021 1. perictByet EprHast 6noMeTprdeckast cucreMa (EBC - AaAee) HUCITOAD-
3yeMast AASl IPEAOCTABAEHHS TOCYAAPCTBEHHbIX M MyHULMMAAbHBIX yeayr [11]. C 1998 r. B Poccmiickoit
Depeparun AeHICTBYeT 3aKOH O TOCYAAPCTBEHHON AAKTHAOCKOIIMYECKOH PEeruCTpaliiy, TakoKe OTAEABHO
OBIA TIPUHAT 3aKOH O FOCYAAQPCTBEHHOH reHOMHOH perucrpanui. C aHAAOTHMYHON CHCTEMOM MOXXHO
cpaBHUTS IeHTp Fusion, mpumensiemsrit B CIIIA. LlenTpsr Fusion McnoAb3yoT HHCTpYMEeHTHI HHTEAAEK-
TYaABHOTO aHAAM3a AAHHBIX AAS IIPOLIECCOB 0OPAOOTKHU IePCOHAABHBIX AAHHBIX U3 TOCYAAPCTBEHHbIX U
vacTHBIX 6a3, VIHTepHeTa, N OTKPBITHIX HCTOYHUKOB>. LlenTp Fusion Taxke mMeer AocTym K Macmra6-
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HOMY KOAUYECTBY AQHHBIX Cy6beKTOB. TaM jke 0CyLIecTBASIETCSI COOp GHOMETPUYECKUX AQHHBIX B [IEASIX
IIPEMeHeHUs IPOrPaMMHOTO O6eCIede s AASL PACTIO3HABAHMSA AML [ 12 ].

OAHMM U3 BaXXKHBIX PUCKOB HAaANM4MS 6a3 AQHHBIX U CEPBHCOB B TOCYAQPCTBE SIBASETCS OTCYTCTBHUE
AOASKHOI 3aIUThI OMOMETPUYECKHUX AAHHBIX, B PE3YAbTaTe€ KOTOPBIX MOXET ObITh HAPYLIEHO IIPABO Ha
HeIIPUKOCHOBEHHOCTb YaCTHOM KU3HH KaK I'Pa’KAAH, TaK U MHOCTPAHHBIX TpaxkpaH. Tawxe B Poccun
0oAee Tpex MHUAAHOHOB IPAXKAQH COTAACHAHCH IIPEAOCTABUTb COTAAcHe Ha 00pabOTKy IepCOHAABHBIX
OHMOMEeTPHIECKUX AAHHBIX, OAHAKO OAHHUM U3 KAIOUEBBIX IIPABOBIX PUCKOB, CBSI3AHHBIX C (pYHKIHOHUPO-
BaHneM EAUHOI 61OMeTpHIeCKOI CHCTEMbI (EBC) B Poccuu siBASIeTCS 1ieHTPAAU3AIHS TYBCTBHTEABHBIX
IIepCOHAABHBIX AQHHBIX B PaMKaX OAHOI rocyaapcTseHHoit maardopmst [ 13]. Kak ormevaror ITerposa u
IOpraes, Takas apXUTEKTypa IOPOXKAAET 3HAUUTEABHBIE YA3BUMOCTH, PUCKU yTe4eK ¥ HeCAaHKIIHOHHPO-
BAHHOTO AOCTYIIA U IIOTEHIHAABHOTO 3A0YIIOTPeOAEHHS IIOAHOMOYHSIME CO CTOPOHbI TOCYAAPCTBEHHBIX
opraHoB. HecMoTpsI Ha 3asiBA€HHBIE L]eAH 10 YIPOIIEHUIO MACHTHHUKAIIUH U PACIIMPEHHIO ITMPPOBBIX
YCAYT CO CTOPOHBI FOCYAQPCTBa, KOHIIEHTPALIUS KOHTPOAS Hap OMOMETPHIECKUMH AQHHBIMU YCHAHBAET
OIIACeHIIS II0 IIOBOAY MACCOBOTO HABGAIOAEHIMS M HEAOCTATOYHOM IIPO3PAYHOCTH MIPOLIECCOB 00paboTKu
OmoMeTpudecKIMU AAHHBIMH. KpoMme TOro, OTCyTCTBHE UETKHX IPOLIEAYP IIOAYYEHHS COTAACHS U
IIPHHIMIIOB MIHUMU3AIIHU AQHHBIX CTaBUT II0A cOMHeHHe cooTBercTBUe EBC Kak HallMOHAABHBIM KOH-
CTHTYLIIOHHBIM HOPMaM, TaK U MEXXAYHAPOAHBIM CTAHAAPTAM B 00AACTH IIpaBa Ha HEIIPHUKOCHOBEHHOCTD
4acTHOM Xu3Hu [ 14].

ITpakruka peaausaru EBC B Poccun HarAsAHO AEMOHCTPUPYeT OTCYTCTBUE €AUHBIX CTAHAAPTOB U
MeXaHH3MOB KOHTPOAS. CHTyanus IPUBOAUT K OT PaHUYEHHOH TPAHCIIAPEHTHOCTH, IIeHTPAaAU30BAHHOMY
YIIpaBA€HHIO AQHHBIMU 1 POCTY OOIIeCTBEHHOTO HEAOBEPISL. B 9TOM KOHTEKCTe BBIpabOTKA M BHEAPEHUE
HAIIMOHAABHBIX CTAHAAPTOB B Cdepe 3alUThI IIEPCOHAABHBIX X OHOMETPHIECKUX AAHHBIX CTAaHOBUTCSI
HEOTHEMAEMBIM YCAOBHEM AASL GOPMHUPOBAHMS IIPABOBOM CPeAbl, 0becrednBaroIeil Kak pa3BuTHe Lud-
POBBIX CEPBHCOB, TaK U COOAIOACHHE $YHAAMEHTAABHBIX IIPAB AHYHOCTH.

Ha ocHoBanuM aHaAM3a XapaKTePHBIX 0COOEHHOCTE! U TEHACHINI B POCCHU cAeAyeT BBIBOA O HEOO-
XOAMMOCTH CO3pAaHMS B Poccuy HallMOHAABHBIX CTAaHAAPTOB B 06AaCTH 3aIUTHI AAHHBIX [15]. AaHHbBIIT
[IOAXOA TIO3BOAUT CO3AATh HOA€E YETKHIT MEXAHI3M B3AUMOAENCTBUS YIACTHUKOB OOMEHa AQHHBIME KaK
B FOCYAQPCTBEHHOM, TaK U B YACTHOM CeKTOpe. AaHHAsI CTPaTerrndecKast IleAb OyAeT CTHMYAMPOBATh K
HanboAree 3QPeKTHBHOMY HCIIOAB30BAHHIO 0a3 AQHHBIX, CIIOCOOCTBOBATH PACIIMPEHUIO OAArOMIPUST-
HOM CpeAbl AAsL OOMeHa AQHHBIMH MEXAY IIPEACTABUTEASIMH YaCTHOTO CEKTOPa U TOCYAAPCTBEHHBIMH
OPTraHAMU B IIPEAEAAX COOAIOAEHIS TPeOOBAHMUIT U IPUHIUIIOB 06PabOTKY AQHHBIX. A TaKKe COOAIOAATH
IpUMeHeHHe Mep HeAUCKPHMHHAIIHOHHOTO XapaKTepa K epCOHAAbHBIM AQHHBIM, OCHOBAHHOH Ha ITOAH-
THKe HeAOIYINeHHS AUCKPHMUHALINY, 0€3rPaHIIHOIO AOCTYIIA K COTAACOBAHHOCTH B YACTH IPABOBBIX U
TEXHUYECKUX ACIIEKTOB PEryAUPOBAHSI TPAHCTPAHUIHOTO OOMeHa AAHHBIMHU.

Coedunennvie Illmamuvr Amepuru:

Yro xacaercs npakruku CIIIA, To 0Ha HOCHT Pa3HBIH XapaKTep, KaK U IIOAXOABI II0 PeryAUPOBAHHUIO
[PUBATHOCTH, YIUTHIBAS OTCYTCTBHE PeAePAABHOIO PEryAHpOBaHUs OnoMeTpudeckux AaHHbIX. Hecmo-
Tpsl HA MHOTOYHCAEHHBIE BUABI MCIIOAB30BaHMS OmoMerpudeckux AaHHbIX B Coepunennbix IllTarax
TOABKO HEKOTOpbIE IITAThI yCIIENIHO IPUMEHSIOT 3aKOHBI O 3aIjuTe 6HOMEeTpUIecKHX AAHHBIX [ 16, 17].

3aKOH 0 KOHPUACHIIMAABHOCTH broMeTpudeckoit napopmanuy mrara Maannoiic (BIPA), ussect-
Hoiit kak BIPA, obecrnieunBaer kpoMe o61Iiedt 3aIfUTH OHOMETPUIECKIX AQHHBIX BO3MOXKHOCTD II0AABATDh
YAaCTHBIM AMI}AM HMCKH O BO3MEIeHHH yIjepba 3a HapylIeHHe 3aKOHOAATEABCTBA II0 OHOMETPUYECKHM
AaHHBIM [18]. 3aKOHOAATEABCTBO, peryAupymolee MOAyYeHHe M MUCIOAb3OBaHMe 6romerpum Capture
or Use of Biometric Identifier Act (CUBIS [19], Taxoxe umeer cxoxects ¢ BIPA. Bmecro sToro CUBI
npeanucoiBaeT mrpad B pasmepe He 6oaee 25 000 ponrapos CIIIA 3a kaxxpoe Hapymerue [20].

Ipunsareiit Kaanpopuuiickui sakoH o konpuaenuuassaocty norpebureaeit (CCPA) or 2018 roaa
obecrieurBaeT 3alIUTHbIE MEPBI AASI [IEPCOHAABHBIX AAHHBIX IIOTPeOHTeAeH, BKAIOYAsI OHOMeTpHIecKye
AaHHbIe. B 3aKOH OBIAO BHECEHO MHOTO IOIPABOK AASL yTOYHEHHS ero TeXHHYECKUX ACIIEKTOB, TeM He
MeHee OH AOCTATOYHO O0ecIIeunBaeT CPeACTBA 3amurhl, aHasornunsie ObmeMy peraamenty Espomeit-
cKoTo coro3a o 3amute AauHbX (GDPR) [21].
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Anaaus cype6Ho# mpakTuku CIITA B cdepe 3amuTh 6HOMETPHUIECKHX AAHHBIX IIO3BOASIET BHIACAUTD
[IOKA3aTeABHOE AEAO, PACCMOTPEHHOE B peAepaabHOM Cyae miTaTa IAAMHOMC, B paMKax KOTOPOTo ObIA
IPEABSIBAEH KOAAEKTUBHBI HCK IPOTUB ABYX aMEPHKAHCKIX KOMIIAHUI, MCIIOAB30BABIINX OHOMETpPHU-
JecKye TEXHOAOTHH 6e3 cOOAIoAeHNS TpeboBaHuUit 3aK0HA. Peub MAET 0 HapyIIeHNH OAOXKEeHHIT 3aKOHa
mtata MiaauHo#C 0 3amuTe 6roMerprdeckoit nuapopmanuu (Biometric Information Privacy Act — BIPA),
OAHOTO M3 CaMBIX CTPOTHX HOPMATUBHBIX aKTOB B 3TOMH cdepe. CyThb AeAa 3aKAIOYAAACH B TOM, UTO B PSIAE
TOPrOBBIX AaBTOMATOB, YCTAaHOBACHHBIX HA TEPPUTOPHUM INTAaTa, MCIIOAb30BAAMCH CKAHEPhI OTIEYATKOB
IAABIIEB AASL Ay TEHTHGUKALMH [OKYIIaTeAeH IIPU MOKYIIKe TOBapOB. IIpy 9TOM KOMIIAHWH He 0becrednan
HOAyYeHIe HHPOPMIPOBAHHOIO IIMCHMEHHOTO COTAACHS ITOAb30BaTeAell Ha cOOp M XpaHeHHe HX OHO-
MEeTPHUYECKUX AQHHBIX, KaK 910 npepycMorpero BIPA. Kpome Toro, He 651AM IIPeAOCTaBAEHBI AQHHBIE O
CPOKaxX XpaHeHHs U IOPSAKe YHIHUTOXKEHIS TAaKOH HHPOPMAIIUHL

B pesyabraTe pazdupareAbcTBa CyA IIPU3HAA AHCTBUS KoMIaHuil HapymaromuMu BIPA, mockoasky
KaXAO€ OTAEABHOE CKAHHPOBAHHE OTIIEYaTKA 6€3 COrAACHsI PACCMATPHBAAOCH KAK OTAEABHOE HapyIIeHHe
3aKOHa.

ITo nroram Aeaa OBIAO IIOCTAHOBAEHO B3BICKATh C OTBETIYMKOB CYMMAPHBIi IITpad B pasmepe 6,8 Mua-
AnoHa pooasapos CIIIA, KOTOpBII pacIpeAeAsIACS MeXAY YIACTHUKAMU KOAAEKTHBHOTO HCKa. DTO AEAO He
TOABKO IIPOAEMOHCTPHPOBAAO PEAABHYIO BO3MOXKHOCTD ITPUBACYEHHUS K OTBETCTBEHHOCTH 32 HApyLIeHUe
OHOMETPHUYECKOTO 3aKOHOAATEABCTBA, HO M IOATBEPAUAO BBICOKYIO IIPABOBYIO 3HAUMMOCTD ITOAYYEHHS
COTAACHS U COOAIOAEHNSI IIPUHIIUIIOB 06PAbOTKH [ePCOHAABHBIX AAHHBIX, OCOOEHHO KOTAQ Pedb HAET O
6n0MeTquec1<0171 MASHTUPUKAIMU B IOBCEAHEBHOM KOMMEPYECKOM AeSATEeABHOCTH [23].

B opHOM U3 HauboAee U3BecTHBIX AeA B MlaanHOIIce mpoTus kommanuu Facebook (ubine Meta) 651a
IpeAbsBACH HCK Ha CyMMY 650 MHAAMOHOB A0AAapOB. OCHOBAaHHEM ITOCAY)KHUAO UCIIOAb30OBAHHE TEXHO-
AOTHH PACIIO3HABAHHS AHI] M aBTOMATHYECKOrO IPOCTABACHIS TEroB M300pakeHUIl 0e3 yBeAOMAEHHS
HoAb30BaTeAei. A ObIA TPeACTABACH MCK B YaCTH COOpa 1 XpaHeHHs OHOMeTPHUIECKHX AQHHBIX 0e3 [IoAyJe-
HUSI COTAACHSI Cy0beKTOB. IToAOOHBIe pHMepbI 13 MEXXAYHAPOAHOM IIPAKTUKU AEMOHCTPHPYIOT BbICOKHI
YPOBEHb OTBETCTBEHHOCTH 32 HapylleHuUe IpaB B cdpepe 00paboTKU 0c060 IyBCTBUTEABHBIX AAHHBIX. B
oramune or atoro B Kasaxcrane pasmep mrpadHBIX CAHKI[HI B CAydae IIOAOOHBIX pa30HpaTeAbCTB CyLe-
CTBEHHO HIJKE, YTO AEAAEeT UX CPABHUTEABHO HE3HAYUTEABHBIMU AASL KPYIIHBIX BBICOKOTEXHOAOTHYHBIX
KoMIaHuit [ 24].

3aKOHOAATEABCTBO O 3amuTe GroMeTprdeckux AAHHBIX B CITTA cTaAKHBaeTCst C HECKOABKMMH OCHOB-
HpIMH IIpo6AeMamu. C OAHOF CTOPOHBI, 3aKOHOAATEABCTBO CAHIIKOM MEAAEHHO 6OPETCsi CO CKOPOCTHIO,
C KOTOpOIi OHH cobupatorcst u obpabarbBatorcst [25]. C APYTOil CTOPOHBL, HX Pa3AMYHbIE BHABI MOTYT
OBITH 3aIHINEeHbI B OMPEAEACHHBIX CAYYasIX, HO HAHOCUTD BPeA IIOAb30BATEASIM B CBSI3U C OTCYTCTBYIOIINM
OTAEABHBIM 3aKOHOM O 3aIuTe 6HOMEeTpHIeCKIX AaHHBIX [ 26 ]. K puMepy, ecan HeKOTOpbIe FOCYApCTBa
OYAyT IIPUHUMATh OTAEAbHBIE 3aKOHBI O 3aIfUTe OHOMETPUIECKIX AAHHBIX, Kak B EBpormetickom Coroze
uau Ha npumepe mraros Kaaudopuus, Masunoiic u Texaca, a Apyrue rocyaapcrsa AOmycTuM Het. To
MPOM30MAET TO, YTO HEKOTOPBIE TOCYAAPCTBA OYAYT BHEAPSATb OOAee CTPOTHe CTAHAAPTHI, YeM Apyrue. B
pe3yAbTaTe FOCYAAPCTBA, KOTOPBIe MeAAeHHee IPUHUMAIOT 3aKOHBI, OYAYT YSI3BUMBI OT He3alUIeHHOM
06paboTKM OHOMETPUYECKHX AAHHBIX.

Esponeiickuii Coto3:

O6muit peraaMeHT 0 3aIKTe HepcoHaAbHbIX AaHHBIX GDPR HanpaBaeH Ha 3amuTy ipas rpaxkpas EC
OT HapyIIeHUH KOHHACHIIMAABHOCTH AaHHBIX. OcHoBHbIe u3MeHeHns GDPR BxarouaroT: pacmupenue
TepPUTOPUAABHOTO OXBaTa (3KCTEPPUTOPHAAbHAS IPUMEHHMOCTS ), IITPadbl, COTAACHE, YBEAOMACHHE O
HAapYIIeHNH, IIPAaBO Ha AOCTYIL, IIPABO Ha 3a0BeHNUeE, IEPEHOCUMOCTD AQHHBIX, IIOAUTHKY KOH(HUACHI[FAAD-
HOCTH 1 Tpe60BaHNe K KOMITAHUSAM Ha3HAIaTh COTPYAHHKA I10 3aIUTe AAHHBIX [27].

Coepa aeticteus GDPR pacnpocTpanseTcs He TOAbKO Ha KOMIIAaHUH, PaclioAOXKeHHbIe B Eppormeit-
CKOM CO03€, KOTOpbIe 00pabaTHIBAIOT IIepCOHAABHbIE AAHHbIE CyODBekTOB, poxkusaromux B EC, Ho u Ha
KOMITAaHUH, PACIIOAOKeHHbIe 3 peaesamu EC, mpu ycaoBuw, 4T0 OHI 06pabaTHIBAIOT AQHHBIE CYyOBEKTOB
EC. GDPR raxske Tpebyer, 4TOOBI IPeAIPHSTHS, He PACIIOAOXKeHHbIe B Iipepesax Eppomerickoro Corosa,
HO KOTOpBIe 00pabarbiBatoT saHHble rpakAaH EC, HasHAYaAM IPEACTABUTEAS] HAU OTKPBIAU IIPEACTABHU-
teanctso B EC [28].
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GDPR Hasaraer mrpadbl Ha OpraHH3alUM, KOTOpPble He COOAIOAAIOT TpeGOBaHUS B pasMepe AO
YeThIpex IPOLeHTOB OT UX TOAOBOTO 060p0Ta HAM ABaaLlaTH MHUAAMOHOB eBpo. B GDPR mncnoassyercs
MHOTOYPOBHEBBIH ITOAXOA K ITpadaM, MTpadbl NPUMEHSIOTCS K KOHTPOAAepaM | nporjeccopam. Kpome
TOTO, COTAACHE BO3MOXHO GYAET Tak jKe A€TKO OTO3BaTh, KaK M AATh ero [29].

Yro xacaercst mpaB cy6bexToB AaHHBIX, GDPR mpepocTaBasieT IpaBo Ha yBeAOMAEHHE O HapYIIEHUH
IpaBa Ha AOCTYTI, IPaBO Ha 3a6BeHNe U PABO Ha ePeHOCHMOCTD AaHHBIX [30]. DTu npasa TpebyoT, 4T0
BCe TOCYAQPCTBA-YACHBI AOAXKHBI OYAYT YBEAOMASITH CYOBEKTOB M KOHTPOAEPOB 00 yTEUKaX AQHHBIX AU
MHIMAEHTaX YSA3BUMOCTH B TEYEHHH CEMUAECATHU ABYX 4acOB [31,32]. Cy0beKTbl AQHHBIX TAKKE UMEIOT
IPaBO Ha OECIIAATHYIO KOIIMIO XPAHEHHS CBOMX IIePCOHAABHBIX AQHHBIX B 9AEKTPOHHOM popmare [33].
Ecau cyOpeKTBI AAHHBIX COOTBETCTBYIOT YCAOBHSIM, OHU MMEIOT [IPABO HA TO, YTOOBI KOHTPOAAEP AAHHBIX
YAQAMA AQHHbIE CYObeKTa, M IPEKPATHA AAAbHeMIIee PACIPOCTPaHEHHe M IpeKpaljeHHe 00paboTKu
yKa3aHHBIX AaHHBIX [34,35].

TeM caMBIM MBI BUAMM BCEOOBEMAIOIIHI IIOAXOA K IIPOLIeCCaM 3alUThl TepCOHAABHBIX AaHHBIX B EC,
KOTOPBIH O3BOASIET KOHTPOAHPOBATH U IIPEAOTBPAIIIATD PHCKH, CBSI3aHHbIE C ACHCTBHAMH HAYIAIOIIIMU
IPaBO Ha KOHPHAEHITHAABHOCTD U 3aIIUTY AAHHBIX.

Anaaus cywecmesyroweii cumyayuu 6 Kasaxcmate:

B HacTosiee BpeMsi He CYIIeCTBYeT OTAEABHBIX 3aKOHOB, 3AINUINAMIUX OMOMETpUIECKHE AAHHBIE
cy6bextos B Kasaxcrane [36]. HecMmoTps Ha TO, 4TO 32KOH O 3aIUTe ePCOHAABHDIX AAHHDIX OXBAThIBAET
peryaupoBaHue cdepbl IepCOHAABHBIX AAHHBIX B KasaxcTaHe 1 3amuiiaer IepCcoOHaABHYIO HHGOPMAIIHIO
rOCYAAQPCTBEHHBIX CYyObeKTOB. TeM He MeHee B YaCTHOM CEKTOPe TAKOM 3alUThI HET, KaK B HalleM rocy-
AAPCTBE, TaK U B IPAKTHKe 3apy6exHbIX TOCyAapCTB [37].

ITo wacTH 3aIUTHI IEPCOHAABHBIX AQHHBIX [IPEAYCMOTPEHA YTOAOBHASI M AAMUHUCTPATHBHAS OTBET-
CTBEHHOCTD, & TAK)Ke YTOAOBHASI OTBETCTBEHHOCTD 3a IIPAaBOHAPYIIEHNs, CBSI3AHHBIE C IOCSIaTEABCTBOM
Ha HEIIPUKOCHOBEHHOCTb YacTHOM xu3Hu [ 38, 39].

Kpome Haandns He coBceM IPOPabOTaHHBIX 3aKOHOAATEABHBIX Mep OTMEYaeTCsl HUSKUI ypOBeHb
[PaBOIIPUMEHHUTEABHOM TPAKTHKH I10 3al{UTe IPUBATHOCTH U ITePCOHAABHBIX AAHHBIX, 4 TAKXKE OTMeYaeT-
Cs1 HeBBICOKHI yPOBEHb IPABOBOTO CO3HAHMUS M OCBEAOMAEHHOCTH rpaxkaaH [40]. B pamxax mposeaeHHbIX
OIIPOCOB cpepr rpakaa B KasaxcraHe mpoAeMOHCTPUPOBAH HU3KUI YPOBEHb OCBEAOMAEHHOCTH IPaXK-
AQH O 3aljiTe [EPCOHAABHBIX AQHHBIX 47% PpECIOHAEHTOB HMeeT IPEACTABACHHE O IEePCOHAABHBIX
AQHHBIX ¥ UX 3a1iuTe, a 33% 13 HUX IPOAEMOHCTPUPOBAAY HU3KHE 3HAHKS MEXaHU3MOB II0 3aIHTe [IPaBa
Ha IpuBaTHOCTD. Taxoke 68% pecroOHACHTOB IIOKA3aAH OTCYTCTBIE 3HAHHI [T0 KMOeprurueHe, TeM CaMbIM
AEMOHCTPUPYSL CAaOble 3HAHUS ACHCTBYIOLIMX MEXAaHH3MOB IIPEAOTBPAIIEHUS IIPAaBOHAPYLIEHUI CO
CTOPOHBI 3AOYMBILIACHHUKOB U TPETHUX AHL. Takke B BOIIPOCE OCBEAOMAEHHOCTH 00 yTeuKe AAHHBIX B
CeTb OKOAO 48% pelleH3eHTOB OTMETHAH, YTO He OBIAM OCBEAOMAEHBI O IIOAOOHBIX CAYYAsIX HAY B IIEAOM
BBIp)XaAHU 6€3pa3AMYHOCTD K MOAOOHDBIM cAydasm [41].

Baxxxo ormeruts, uTo B Kazsaxcrame yxe ocyuiecTBasieTcss cO0p OMOMETpUYECKHMX AQHHBIX Ha
AOOPOBOABHOM 0cHOBe. COOp IIPOUBBOAUTCS ITYTEM AAKTHAOCKOIIMYECKOM PEIUCTPALIMI BCEX TPAXKAAH,
HPOXXUBAIOIIYX Ha TEPPUTOPUH CTPAHBL, a TAKOKE HHOCTPAHIIEB H AULI Oe3 rpakpaHcTBa. CoraacHo 3akoHy
0 AAKTHAOCKOIIMYECKON 1 FEHOMHOM PErUCTPALIUK AAKTHAOCKOIIMYECKAsI PETUCTPALIKS TPAKAAH COCTOS-
Aach ¢ 2024 ropa IyTeM OpraHU3alMi paboThl CIIELUAAN3UPOBAHHON 0a3bl AQHHBIX Ha AOOPOBOABHOM
ocHose [42,43].

PesyabTaTn1

ITepexoas K MPUKAAAHOMY XapaKTepy MPEACTaBACHHbBIX HCCAEAOBAHUM, CAGAYeT OTMETHUTD, 4TO yKa-
3aHHBIN AaHAAU3 TaKKe IPOBEACH B paMKaX HHPOPMAIIMOHHON KaMITaHuu «bruomerpus KZ >, yqacTHurein
KOTOPOTO SIBASIETCSI aBTOP CTAaThH. B x0Ae MHPOPMAIIMOHHOM KaMITaHUK OBIAO OCYIIECTBAECHBI OPUPUHIH,
HMHTEPBBIO M HMCCACAOBAHMA IO PA3bSICHEHUIO HOPM IIOAOXKEHUI IPOQPHABHOIO 3aKOHOAATEABCTBA C
ompepaeAeHreM 6OAee AOCTYIIHOTO IOHSTHUIMHOIO aIlllapaTa AAS IPAKAAHCKOrO OOLIecTBa, CBS3AHHOTO
C AAKTMAOCKONUYECKOM U T€HOMHOM PeruCTpaluel AAHHBIX [44 . B xoae npoexTa OCHOBHOI aKIleHT
HOCTaBAEH Ha Pa3bsCHUTEABHON [IPAKTUKE U PACIIMPEHUN OCBEAOMAEHHOCTH AYAUTOPHUH IIyTeM ITyOAU-
KaI[FU AOIIOAHHTEABHOTO HHYOPMALIMOHHO-06Pa30BaTeABHOTO KOHTEHTA.
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B xoae MHPOPMAIIMOHHON KAMIIAHMH OBIAO TOATOTOBAEHO HCCAGAOBAHHE <«BO3MOXKHBIX 9KOHO-
MHYECKHX, COITHMAABHBIX M IPaBOBBIX ITOCAeACTBUH 3akoHa PK o aakTHAOCKONMYeCko# M reHOMHOM
perucrpayun> [45]. Kpome 06mero aHaANTHYECKOTO HCCAEAOBAHUS GbIA IPOBEACH AHAAM3 3aKOHOAA-
teabcrBa Pecrrybanku KasaxcTan Ha IOPSIAOK COOTBETCTBHSI MEXAYHAPOAHBIM CTAHAAPTaM B 00AacTH
3alllUTHI TIePCOHAABHBIX AAHHBIX. KoMIaekcHOe nccAepOBaHME 3aKAIOYAETCS B MAAIOCTPAITMH OCHOBHBIX
npobAeM U OLleHKH PHUCKOB, cBsi3aHHBIX ¢ codpaHreM «AVIC BIIA». [TpuBepeHs! mpuMeps! U3 CyAeOHOM
IPAKTHKH, CGOPMYAHPOBAHBI OOIIj¥e PEKOMEHAAIIMH [0 COOAIOACHHUIO IPABHA U IIPHUMEHEHHS 9TUX II0AO-
JKEHHUI AASL AWIL, 3aHUMAIOLIUXCS COOPOM ITePCOHAABHBIX AAHHBIX.

B cayuae paabHelimelt peaA3aliuy BCTYIMBIIETO B CUAY 3aKOHA O AAKTHAOCKOIIMYECKOH perucTpaium
MHPOPMAIMOHHAS KAMITAHUS AOAYKHA TTIOCAYXKHTD KaTaAU3aTOPOM K 3aIUTe OT HeCAaHKIIMOHHPOBAHHOTO
KOHTPOASI M CA@XKKH 32 TPAXKAAHAMH, K YCTPAHUTD PUCKH, CBSA3aHHbIE C HEOCBEAOMAEHHOCTBIO IPAKAAH O
BO3MOKHBIX YI'PO3aX IPUBATHOCTH U 3alIJUTe II€PCOHAABHBIX AQHHDIX.

3akAroueHnune

OO6cyxAeHIe HMEIOLIErocs: OIBITa 3apyOeKHBIX OCYAAPCTB IO 3AlUTe MEPCOHAABHBIX AAHHBIX
yKasbIBaeT Ha AeHCTBYIOIUI pa3pO3HEHHBIN PpparMeHTapHBIN IIOAXOA K 3allJUTe IIepCOHAABHBIX AAHHBIX,
KOTOPBII MOXKET HETATUBHO OTPA3UThCS Ha MMOPSIAKE UCIIOAB30BAHMS YHHUKAABHON HACHTHQUIMPYIOIIEH
OuomeTpudeckoi HHPopManuy. B caoxuBIIerics cyaeOHOM HAIIMOHAABHO IIPAKTHKE OTMeYaeTCsI HU3KHUI
YPOBeHb O0paleHNIT AASL 3AIUTH GOMETPHYECKUX AQHHBIX. B CpaBHEHUM C APYTHME IOCyAQpCTBaMU
MOXXHO YBHAETH OIIPeACACHHBIE CAOXKHOCTH CYAeOHBIX pa3OUpaTeAbCTB IPOTUB YaCTHBIX KOMITaHuiL. Ecan
IPEACTABUTH CAyYall IIOAQYM HCKa OT rpakAaH KaszaxcraHa IpoTUB YacTHBIX KOMITAHHI, AOIyCTHM Meta,
Kak 6blAa OIMCaHa paHee [TOAAYa UCKa OT skuTeaert mrara Texac B CIIIA, To caepyeT yuecTb 3HAYHUTEABHO
BBICOKHI1 yPOBEeHb ITPadoB 32 HAPYIIEHS [IOAUTHKY IPUBATHOCTHU. V] KOHEYHO 3Ke CAeAyeT IIOHUMATD,
4T0 WTpadbl, IPeAyCMOTPEHHbIE B PAMKaX OTPACAEBOTO 3aKOHOAATEABCTBA, HOCSIT OYeHb HU3KHI yPOBEHb
OTBETCTBEHHOCTH 32 [IPAaBOHAPYLIEHUS B 00AacTH 3amuThl AaHHBIX B Kasaxcrane. B xauecTBe BRIBOAOB
AQHHOY CTaThU MOXKHO COPMYAHPOBATD CACAYIOIIVE PEKOMEHAALIHL:

— He0OXOAUMO pa3paboTars OOIEIPHUHSTbIE CTAHAAPTHI COOAIOACHIS TPeOOBAHNIT KOHTPOAS 3AIHTHI
OHOMEeTPHYIECKUX AAHHBIX B PAMKaX pa3pabarsiBaeMOoro IPOeKTa 3aKOHa [10 HCKYCCTBEHHOMY HHTEAAEKTY;

— YIIOAHOMOYEHHBIM OPraHOM B cdepe IPHBATHOCTH OOECIIEYUTh BHEIAQHOBbIE U IIAAHOBBIE IIPO-
BEPKY U MOHUTOPHHT B OTHOLIEHUH OIEPATOPOB, OCYIECTBASIOIMX IIPOLiecC 0OpabOTKH U XpaHEeHHUsI
OHOMEeTPHIECKUX AQHHBIX;

— IIPeAYIIPEXAATh PAKTHI H3OBITOYHOTO COOPA AQHHBIX, OTPAHIIUTD COOpP OHOMETPUIECKUX AQHHBIX
6e3 SIBHO BRIPAXKEHHOI'O COTAACHUS CyObeKTa;

— YBEAMYHTH 00'bEM AAMUHUCTPATUBHBIX ITPadoB 3a HapyLIeHHe cOOPa, EPEAAYH U MHBIX [IPOLEC-
COB 0OPabOTKH AQHHBIX,

— YCHAWTb KOHTPOAb 32 HECAHKIIMOHMPOBAHHBIM ITOAyYeHHEM HHPOPMALUH TPETHHMH AWIIAMHU U
He3aKOHHOM IlepeAaur OHOMeTPUIECKIX AAHHBIX CyOBeKTa.

— 06parTyTh BHUMAHME Ha IOPSIAOK XPaHEHHUsI AAHHBIX Ha Teppuropuu PK, obecreunts ux coxpan-
HOCTb U OTPAaHIYHUTb AOCTYII AASL TPETBUX AU} M IOPSIAOK AOKAAU3ALIUH.

A. Vreren, Maqsut Narikbayev University Kykpik >xoraper mexre6inin Teaching Professor
(Acrana k., Kasakcran Pecny6ankacso): BuoMeTpusiabik aepexrepai kopray: Kasakcran sagnama-
CBIH IIeTeAAIK TIKipHOe KOHTEKCTIHAE TaAAQY.

3epTTeyain e3eKTiAiri GI/IOMeTpH}IAbIK TeXHOAOTHSAAPABIH JKEKe TYAFaHbI COMKECTEHAIPY CaAachIHA
OeaceHpl eHrisiayimen xone Kaszaxcran Pecriy6ankacsinaa Oy GarbITTarbl KeIIEHAL KYKBIKTBIK, PETTEYALH
00AMaybIMEeH Heri3AeAeAl.

3eprreyain HpicaHs! perinae KasakcTaHHBIH OHOMETPHSABIK ACPEKTEPAL OHAEY, CAKTay JKOHE MaiAQa-
AQHY CaAACBHIHAAFBI 3aHHAMAChI, COHAAMN-AK OCBI CAAAAAFBI XAABIKAPAABIK THKIpHOe KapacThIPBIAAABL

MaxaAaaparsl 3epTTEYAIH MaKcaTbl — GHOMETPHSIABIK, ayTeHTUPUKALVS JKYieAepiH KOAAAHyFa bail-
AQHBICTBI KYKBIKTBIK TOYEKEAACPAL AHBIKTAII, OAAPABI KYKBIKTBIK peTTey OOMBIHINA YCHIHBICTAP J3ipAey.
3epTTey 6apBICBIHAA CAABICTBIPMAABI-KYKBIKTBIK TAAAQY, KEHC-CTAAU JKOHe HOPMATHUBTIK-AOTMATHKAABIK,
apicTep KOAAQHBIAABL
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Maxasapa Eypomaabik oAaKTaFb (GDPR YAI‘iCiHAe) , Peceit Qepepanusaceiapars! sxoHe AKIII-ThIH
JKEKEAETeH IITaTTapbIHAATBI 6n0MeTpnﬂA}>m AEpEeKTepAL perTey Taxdpn6eci TaApaHFaH. MeMAeKeTTIiK
JK9HE JKeKeMEHIIIK KYPBIABIMAAP TapAIIbIHAH GHOMETPHSIABIK AKIIAPATTHI 3aHCHI3 IIAMAAAAHY OOMBIHIIA COT
TaKipHbeciHe epeKile Hazap ayAAPBIAABL

3epTTeyAiH FBIABIMU JKAHAIIBIAABIFBI — OHOMETPHSABIK JKYHeAepre ToyeAci3 OakpiAay TeTiKTepiH
€HIi3y )KOHE YATTHIK 3aHHAMAHBbI )KETIAAIPY KaXKeTTIAIri TypaAbl KOPBHITBIHABIAAPABI YCHIHYAQ.

Tyiiin co3dep: udenmupurayus, GUOMEMPUSAbIK aymeHmuduKayus, OUoMempusvix depexmep, Kynu-
SAbIAbIK, Oepbec depexmep, Jeke omipze KOA CyKnay.

D. Utegen, PhD candidate, Teaching Professor, Higher School of Law, Maqsut Narikbayev
University (Astana, Republic of Kazakhstan): Biometric data protection: a legal analysis of
Kazakhstan in light of comparative international practice.

the relevance of this research lies in the rapid implementation of biometric technologies in the field of
personal identification and the absence of comprehensive legal regulation in the Republic of Kazakhstan.

This article analyzes Kazakhstan’s legislation governing the processing, storage, and use of biometric
data, alongside international practices in this area.

The objective of the study is to identify legal risks associated with the use of biometric authentication
systems and to propose legal solutions to mitigate these risks. The methodology includes comparative
legal analysis, case studies, and a normative doctrinal approach.

The paper examines the regulatory frameworks for biometric data in the European Union (using the
GDPR as an example), the Russian Federation, and selected U.S. states. Particular attention is paid to
judicial practice involving the unlawful use of biometric information by public and private entities.

The novelty of this study lies in its findings regarding the necessity to improve national legislation and
to introduce oversight mechanisms for biometric systems.

Keywords: identification, biometric authentication, biometric data, privacy, personal data, right to private life.
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B paboTte paccMaTpuBarOTCs OCHOBHbIE BOIPOCH U IIPABOBble OCOOEHHOCTH IIOHATHS AAMUHUCTPA-
TuBHOrO akrTa B Pecry6anke Kasaxcran. AAMHUHHCTPATHBHBIN aKT M3yYaeTcsl KaK KAIOYEBOM dAeMEHT
AAMUHHICTPATUBHOM IIPOLIEAYPDI U CYAOLIPOU3BOACTBA, & TAKKe KAK OCHOBHAS (opMa BHEILIHETO BbIpa-
JKeHHs ITyOAUYHOro ympasaeHus. Ocoboe BHUMAHHE YAEAEHO HpoOAeMaM IIPABOBOIO IIOHMMAHUS U
pasrpaHuYeHNs AAMUHICTPATUBHBIX aKTOB Ha IIPAKTHKE, & TAKKe aHAAN3Y MEXaHM3Ma AAMUHUCTPATHB-
HBIX aKTOB B A AMUHHCTPaTUBHOM MPOLIeAy pHO-TIpotieccyasbHoM Kopekce (ATIITK).

B Hacrosmenl craThbe NPOBOAUTCS CPAaBHUTEABHO-IIPABOBOIM AHAAU3 C HOPMAaMHU CTpaH poMa-
HO-TEPMaHCKOM IIPaBOBOI ceMbH, B YacTHOCTU I'epmanuu u rocypapcts OO CP. AHaausnpyercs Takke
9BOAIOLIVS TIOAXOAOB K AAMUHHCTPATUBHOMY aKTy: OT COBETCKOM IIPaBOBOY TPAAULIUK A0 COBPEMEHHOTO
Ka3aXCTAHCKOTO 3aKOHOAATEABCTBA M CYAEOHON IIPAKTHKHL.

AKTyaABHOCTD TeMBI 0OYCAOBAEHA TEM, ITO HeCMOTPSI Ha deThipe ropa Aerictust ATITIK y rocyaap-
CTBEHHbIX OPTaHOB ¥ IPABOIPUMEHUTEAEH IPOAOASKAIOT BOSHUKATD 3aTPYAHEHIUS [IPY UACHTUPUKALN
AAMUHHUCTPATUBHbIX aKTOB ¥ OLIPEAEACHHH MX [IPABOBbIX OCAEACTBHIL. PaboTa ommpaercs Ha cypeOHble
nocranoBaerus Bepxosroro Cysa PK kak MCTOYHHKA IIPaBOBOIO PEryAUPOBAHUS B YCAOBHUSIX HEIIOA-
HOTBI 3aKOHOAQTEABHOTO PEryAHPOBAaHMS aAMHHHCTPATUBHOIO aKTa. L[eAbI0 MCCACAOBAHUS SIBASETCS
CHCTEeMATH3aLMs IOHSTHS AAMIHHICTPATHBHOTO aKTa, €0 OCHOBHBIX XaPaKTEPUCTHK Ha OCHOBE CyAeOHOM
[PAKTHKH IOCAEAHUX A€T.

ITomumo 2TOro B paboTe aBTOpaMU MPHBOASTCS OCHOBHbIE HAIIPABACHHS AAABHENIIErO PasBUTHS
MeXaHH3Ma aAMHHHCTPaTHBHOIO akTa B Pecrrybanke KasaxcraH, B TOM YrcAe MeXaHU3MOB MCIIOAHEHHS
AAMUHHICTPATUBHBIX aKTOB, OO€LlaHMs aAMUHUCTPATUBHbBIX aKTOB, HUYTOXHOCTH AAMUHHCTPATUBHbIX
AKTOB, MHOTHE M3 KOTOPBIX SBASIFOTCSI KAQCCHYECKIMH AASI TePMAHCKOTO [IPABa, HO He peaAn30BaHHBIMU
B Pecrry6auke Kasaxcran.

Pa6ora oprueHTHpOBaHA HA HAYYHOE COOOIIECTBO, MPAKTHUKYIOMUX IOPUCTOB, CYAEH, TOCYAAPCTBEH-
HBIX CAY’KAIIHX, & TAKKe IPEIIOAABATEACH U CTYACHTOB IOPUANYECKIX BY30B.

Karouesvte crosa: admunucmpamusnoti axm, admunucmpamusuas ocmuyus, AIITIK, cydebnas npax-
muka, cyd, admuHucmpamugHoe cydonpou3so0cmeo, AOMUHUCIIPAMUBHBLEL NPOYeECC, AOMUHUCIPAMUBHDIE

cydvL.

BBeaenne
IToHsATHE AaAMMHHCTPAaTUBHOIO aKTa SIBASETCSI OTHOCUTEABHO HOBBIM AASl Pecrybamku Kazaxcran.
HecmoTps Ha 9TO OH ABAsIeTCS BXKHEHIINM S3AeMEHTOM AAMUHHCTPATHBHOTO CYAOTIPOM3BOACTBA U OAHOM
U3 OCHOBHBIX $OPM 3aBepLIEHIUS] AAMIUHICTPATHUBHOM IIpoLieAypsL. TeM O0Aee IprMeYaTeAbHbIM SIBASETCSI
TOT QaKT, YTO AQHHBIN MEXaHH3M AOATOE BpeMs OTCYTCTBOBAA B Ka3aXCTAaHCKOM CHCTeMe IIpaBa, a CPeAU
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FOCYAAPCTBEHHBIX OPTaHOB M AdXKe MPOQECCHOHAABHBIX IOPUCTOB AO CHUX IOP BO3HUKAIOT TPYAHOCTH,
CBSAI3aHHBIE C IOHUMAaHNEM 1 TOAKOBAHHEM aAMHHHUCTPATUBHOTO aKTa.

WHCTuTyT aAMMHHCTPaTHBHOTO aKTa SIBASIETCS COCTABHOMN 4aCThI0 POMAHO-TepMaHCKoOro mpasa. K
npumepy, V. ITyaeapka BbIAASIET AAMUHHCTPATUBHBIM aKT B KadeCTBe IJeHTPAABHON GOPMBI AHCTBHS
[IeHTPAABHOM MCIIOAHHTEABHON BAACTH, 4 TAKOKe IIeHTPAABHOTO IOHATHS OOIeTro aAMUHICTPATUBHOTO
IIpaBa B IopUAMYecKoit Hayke [ 1, c. 47].

AAMUHHMCTPATUBHBIM aKT SBASETCS OCHOBHOH BHellHell GOpPMOM YIpaBAEHYECKON AESTeAbHOCTU
AAMHHHUCTPATHBHBIX OPTAaHOB U AOAXXHOCTHBIX AMI]. JDTO aKCHOMa AASI IIPAaBOBBIX TOCYAAPCTB B pOMa-
HO-TepMaHCKOH IpaBoBoi cucTeMe. Kak oTMeuaa eme B Hagase IIPOIIAOTO Beka Maiiep: «IOCyAapCTBO,
KOTOpOE He MMeeT AAS CBOETO YIIPAaBACHMS 3aKOHA M AAMUHMCTPATUBHOIO aKTa, He SBASETCS IPAaBOBBIM
rocyaapcrBom» [2, c. 66].

IlpeacraBAeHHAsI TeMa, HECOMHEHHO, TpebOyeT IIMPOKOrO M KOMIIAEKCHOTO H3yYeHMUs, II0ITOMY
HACTOSIIAsl CTAaThsl CKOHIIEHTPUPYETCS AMIIDb Ha O0lleM peryAMpoBaHHHU B 3akoHaX Pecrry6aniu Kazax-
CTaH U CyAeOHOM IIPaKTHKe.

B coBeTckoit IpaBoBOM AOKTPHHE OTCYTCTBOBAaAd CHCTEMATH3AI AAMUHHCTpaTuBHOTO akra. Kax
crpaBepArBO oTMedaeT P. MeAbHHK: «B COBETCKHI [IEPUOA BOIIPOCH CyAeOHOIO KOHTPOAS 32 HEIIPaBo-
MEepHBIMH AEHCTBISME FOCYAQPCTBEHHbIX OPTAaHOB U HX AOASKHOCTHBIX AHII HE TIOAYYHAH HEOOXOAUMOTO
HOPMATHBHOTO peryAupoBanusi> [ 3, ¢. 11]. TIpoaHaansnpoBas 60AbIIOI MacCUB HayqHBIX TpyAOB Kasax-
ckoit CCP coBeTCKOro IIeproad, OH OTMEYAeT, YTO YKA3aHHOM MPOOAEMATHKOM HHTEPECOBAAOCh COBCEM
HEe3HAYUTEAbHOE KOAMYECTBO YYEHBIX.

OTOT IMOAXOA Ha IMEpBOHAYAABHOM 3TaIle CBOEro pOPMHPOBAHMUS HCIIOAB30BAAO M Ka3aXCTAHCKOE
npaso. Tak, A0 IPHHITHS AAMHHHUCTPATHBHOTO IIPOLIEAYPHO-IIPOLIECCYAABHOIO KoAekca PecrryOanku
Kasaxcran (pasee no texcry — AIIIIK), Bce, 4TO CETOAHS Ha3bIBAETCSA AAMHHHCTPATUBHBIMH aKTaMy,
OXBaThIBAAOCDH TOHATHEM HHAMBUAYAABHOTO IIPAaBOBOTO aKTa.

Ceifyac 5TH IOHATHS CACAYIOT PA3AUYATD, YTO YCTAHOBAEHO B 3akoHaX Pecrry6anku Kasaxcran.

HM3HavaabHO mpes pa3pa60T1<H AIIIIK 1 pe$popMbl AAMUHHCTPAaTUBHOH IOCTHUIIUM IMPHUHAAAEKAAL
I'xaBe rocyaapcTBa, KOTOPBIH B IIOCAQHHUH OT 2 ceHTAOPst 2019 I. cKa3aa, 9T0 IpU 00KAAOBAHH PeLIeHHUIT
U ACFICTBHI OPTaHOB BAACTH IPaXKAAHE 3a9aCTYI0 HAXOAATCS B HepaBHbIX YCAOBHX, TaK KaK MX BO3MOXHO-
CTH HECOU3MEPHMBI C pecypcaMu rocanmapara. [IpesupeHT pAaA mopydeHre BHeAPUTb AAMUHHCTPATUBHYIO
FOCTHUILIMIO KaK OCOOBII MEXaHM3M Pa3pelle st CIOPOB, HUBEAUPYIOLIHIL 9Ty pasHuLly [4].

3apyuuBIIKCE II0AAEPXKKOH TAQBBI FOCYAAPCTBA, yUeHbIe U FOPUCTBI IPHCTYIHAK K paspaborke ATTITK.
Ipu paspaboTKe YIUTHIBAACS OIBIT BEAYIIUX TOCYAAPCTB C Pa3BUTHIM MHCTUTYTOM aAMHHHCTPATHBHOM
IOCTULIUY, B IIEPBYIO OuepeAb OIbIT [epMaHuy Kak o6pasiia aAMUHUCTPATHBHOTO CYAOIIPOM3BOACTBA B
POMaHO-TepMaHCKOH IIPaBOBOM CHCTeMe.

B ocHOBe Ka3aXCTaHCKOTO IIPaBa A€XAAO COBETCKOE IIPaBO, KOTOpOe OYAyUH YHHKAABHBIM B TO Ke
BpeMs OCHOBBIBAAOCH Ha OCHOBHBIX MAESIX, IPUCYIIMX POMaHO-TepMaHCKOMY IIpaBy. B ocHOBY coBercko-
ro IpaBa ¥ AOPEBOAIOI[IOHHOTO MpaBa ObIAA IIOAOXKEHA YACTHYHO rePMAHCKAsL, 2 YACTUYHO PPaHIfy3CKas
npaBoBble MOAeAU. COOTBETCTBEHHO ITOCTCOBETCKUE TOCYAAPCTBA, CTOAKHYBIIHMCH C HEOOXOAMMOCTBIO
BHEAPEHISI AAMUHUCTPATHBHOTO CYAOIIPOHU3BOACTBA, OBIAM OPHEHTHPOBAHBI HA OCHOBHbIE IPHHI[HIIbI
KOHTHHEHTaAbHON cucTeMbl mpaBa. Kak ormeuaer K. AaBbipoB: «muorue crpansl CHI, B3sBmme
KypC Ha IpHHATHE OOIMX 3aKOHOB 00 aAMHHHCTPATUBHBIX IIPOLIEAYPAX U AAMUHUCTPATUBHBIX AKTAX,
HCIIBITBIBAIOT BCE BO3PacTalolliee repMaHCKoe BAMsSHUe (II0 KpaiiHeit Mepe, Ha ypOBHe TeOPeTHIeCKUX U
3aKOHOAATeABHBIX KOHCTPYKLmil)» [ S, c. 152].

B asrom xonTekcre npunsTHe AIIIIK cTaro 3HAYUTEABHBIM IPOTPECCOM, A CaM MHCTUTYT AAMHHH-
crparuBHOi ocTunuy B Kasaxcrane MOXXHO CYHTaTh 06PasioM «YHCTOTBI» AOKTPUHBI Ka3aXCTAHCKOTO
IpaBa, CBUAETEABCTBOM JET0 MOXKHO CUMTATb KAACCHYECKUe IPUHITUIIB AAMUHICTPAaTUBHOTO CYAOIIPOH3-
BOACTBa (RKTHBHAsl pOADb CYAQ, IPHHII 3aKOHHOCTH, IPUOPUTeTA IPaB U T.A.). He cTaa nckarouennem u
MeXaHH3M AAMUHUCTPATHUBHOIO aKTa.

Tak, aAMUHUCTPATUBHBIM aKTOM COTAACHO ML 4) 4. epBoii cT. 4 ATIITK sBAsieTcst «pemenue, Npy-
HHMMaeMOe aAMVHUCTPATHBHBIM OPTaHOM, AOAKHOCTHBIM AMIIOM B ITyOAHYHO-IIPABOBBIX OTHOLIEHISX,
peaausyoliee ycraHOBAeHHbIe 3akoHaMu PeciryOanku Kasaxcran mpasa 1 0053aHHOCTH OLIpeAEAEHHOTO
AWL]a AU HHAMBHAYAABHO OIIPEACACHHOTO KPyTa AHL» [6].
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AAMVHHCTPATHBHBIE aKTbl H3AAIOTCS B PaMKaX AAMHHHCTPATUBHOM IPOLiEAYpHl, 0e3 ydera
BHyTpeHHell aAMHUHHICTPATUBHOM mpoueaypsl. IIpursarie ATITIK moBAMSAO M Ha pasrpaHUYeHVe AAMU-
HHCTPAaTHBHBIX aKTOB Ha 0OpeMeHsIIOIYe 1 OAQrOIPHSITHbIE.

Hecmortps Ha TO, 4TO B HacTOsIIIee BpeMsi CyAeOHAS IPAKTHKA B PAMKAX AAMUHUCTPATUBHOIO CYAO-
IPOU3BOACTBA CPOPMHUPOBAAA KPUTEPUH U IPUSHAKA AAMUHHCTPATHBHBIX AKTOB, HA [IPAKTUKE OCTAIOTCS
IPOOAEMSI C MX PasTpaHHYeHIEM CO CTOPOHBI FOCYAAPCTBEHHBIX OPraHOB U IPAKAAH. B oTeyecTBeHHOM
HayKe MHCTUTYT AAMUHHCTPATHUBHBIX aKTOB He HM3ydYeH AOCTATOYHO MOAPOOHO, a MMEIOIUecs TPYAbL
YAEASIIOT [IEPBOOYEPEAHOE BHIMAHIE HHOCTPAHHOMY OIIBITY AM0OO IIepCIIeKTHBAM Pa3BUTHS AAMUHUCTPA-
THUBHBIX aKTOB.

C y4eToM 3TOro HacTOsIIAst paboTa yAeAsieT BHIMAHHUE B [IEPBYIO OYEPEAD TEOPETUYECKHIM aCIIEKTaM
AAMUHHUCTPATUBHOIO aKTa B CyaeOHOI pakTuke Pecrrybankn Kasaxcrad v HanpaBaeHa Ha BOCIIOAHEHME
npo6eaa o0 AAHHOMY BOIIPOCY B OT€YeCTBEHHOM aAMUHUCTPATHBHOM IIPaBe.

Marepuasbl 1 METOABI

B paboTe HCIIOAB3YeTCS CPABHUTEABHO-IIPABOBON METOA, BKAIOYAIOIIHI HU3yYeHHEe TeOPeTHIeCKUX
OCHOB aAMHHHUCTpaTHBHOTO akTa B npase Iepmanun, crpan O9CP u EASC. Ilpuunna cBssanHa ¢ TeM,
4TO B IIPOIlecCe BHeAPEHUS aAMUHHCTPATHUBHON foctuiu B Pecrybanke Kasaxcran 6blaa BeiOpaHa
repMaHCKas MOAeAb. Takke yUMTHIBAsL, UTO MEXaHM3M AAMHHHICTPATHBHOTO aKTa CpOPMUPOBAACS IPeH-
MyII[eCTBEHHO B POMAaHO-T€PMAHCKOM IPaBe, B HACTOSIIE! pabOTe CPAaBHUBAIOTCS OTACABHbIE TIOAXOADI B
3akoHopareabcTBe Kaszaxcrana u crpan O9CP.

Pabora TakKe OMUPAETCS Ha CAOXKHUBIIYIOCS CYACOHYIO IIPaKTHKY. 3a YeThIpe road paboTel aAMIHHU-
crparuBHoit focTunuu B Pecrrybanke Kaszaxcran 0b1au cpOpMUpOBAHbI YeTKIe KPUTEPUH K IIPAaBOBbIE
OCHOBbI AAMUHHCTPATUBHOTO akTa. [Tpo6eAsI KopeKCa 1 3aKOHOB BOCIIOAHSIET CyAeOHAsI IPAKTHKA, B 9TOM
CBSI3M B pabOTe M3Y4aAUCh IIOCTAHOBAEHHUS CYACOHOM KOAAETHH 10 AAMHHHUCTPATHBHBIM AeAaM Bepxos-
Horo Cypa Pecrry6anxu Kaszaxcran.

OcHOBHbIE IOAOKEHHST

ITo uToraM mpoBeACHHOM PabOTbI OBIAM YCTAHOBAEHBI CACAYIOLIHE OCHOBHbIE MOMEHTBI:

1. AAMMHUCTPATUBHBII aKT SIBASIETCSI HOBBIM HHCTUTYTOM AASI Ka3aXCTaHCKOro mpasa. KoHuerus
AAMHHUCTPATHBHOTO AKTA COAEPYKATEABHO OTAHMYAETCS OT MHAUBHAYAABHO-TIPABOBBIX AKTOB YIIOAHOMO-
4eHHOTI'O OpraHa.

BaxHbIM AAST TOHUMaHUS SBASIETCS TO, YTO He KAXKABIN aKT B Pecny6Am<e KazaxcTan HOCHT IpaBoOBOH
craTyc aaMuHHCTparuBHOTO akra. CyaebHas mpaxrika Pecrry6anku Kasaxcran 3akpemnmaa OCHOBHbIE
IPU3HAKH AAMUHHICTPATUBHBIX AKTOB.

B T0 ke BpeMst AAS aA\MUHICTPATHBHOTI'O aKTa BAXKHO HAAMYHE BHEIIHETO BO3AEHCTBISL. DTO KAIOYEBOI
9AEMEHT AAMHHUCTPATHBHOTO AKTa B POMAHO-TEPMAHCKOM IpaBe. B cAydae OTCYTCTBHSI TAKOTO BO3AE-
CTBHSI, AAXKE €CAU aKT OYAET HOCHT Ha3BaHIe AAMUHHCTPATHBHOIO, TAKOBBIM OH KAACCHUIPOBATHCS He
OyAeT. DTO COOTHOCHTCS U C 3apyOeXXHON IIPAKTHKON, HAIIPIMED 3aKOHOAATEABCTBA 00 AAMUHUCTPATUB-
HbIX poneaypax lepmanuu [ 7, c. 308].

2. BaXHOM COCTAaBASIIONLIIEH AASL OLIEHKH HAAMYHS QAMUHHICTPATHBHOTIO aKTa SIBASIETCS TO, OBIA AMl OH
M3AAQH Ha OCHOBAHUM HOPMBI ITyOAMYHOrO Ipasa. [Ipu 9TOM He UMeeT 3HAYEHIsI, KaKy!0 06AACTb IIPaBa OH
peryaupyer.

Mexay cybbexTamMu IpaBa ITyOAMYHO-TIPABOBBIE OTHOINIEHHS] BOSHUKAIOT B CBSI3U C PeaAM3aleit
OAHHUM M3 YYaCTHUKOB B OTHOIIEHHHU APYTOTO CBOMX BAACTHBIX MOAHOMOUMIL. YacTpio Bropoii crarsu 102
ATIITK peraaMeHTHPOBAHO, YTO CYAAM B MOPSIAKE AAMHHUCTPATUBHOIO CYAOIPOHM3BOACTBA IIOACYAHBI
CIIOPbI, BbITEKAIOL[¥E U3 IIyOANIHO-TIPABOBBIX OTHOLIEHHIL B 9TOi1 CBSI3U HEOOXOAUMO YeTKOe pasrpaHu-
deHHe IPABOOTHOIIEHHUIL.

3. Tawke cAeAyeT OTAMYATD CAyYau OCIAPHBAHHS AAMHHUCTPATHBHOTO AEMCTBUSL M AAMUHH-
CTPATUBHBIA aKT. B OTAGABHBIX CAydYasiX AAMUHHCTPATHBHOE AEHCTBHME MOXET HOCHUTh IPH3HAKU
AAMUHHCTPATUBHOTIO aKTa, HAIIPHUMeP, KOTAA 3aBepIIAeTCSI AAMUHICTPATUBHAS IIPOLIEAYPA, HO IIPH 9TOM
TaKOBBIM MOXKET He SIBASTbCSL. V1 9TO AOIIOAHUTEABHO IOATBEPIKAAET IIEPBBII AOBOA.
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4. HakoHer} HECMOTpS Ha TO, YTO 3aKOH IIPSMO He NIPEATIHChIBAET, U3 HETO KOCBEHHO BBITEKaeT (B
TOM YHCA€ U3 IOHATUH: aAMHHUCTPATHBHBIN aKT, aAMHHHICTPATHBHAS MPOIlEAYyPa, AAMUHHUCTPATHBHOE
AGHICTBHE), 9TO O6XAAYIOTCS TOABKO MTOroBble akThl. CAeAyeT MOHHMMaTb, 4TO [0 OOIleMy IIPAaBHAY
00XKaAYIOTCSI BCETAQ UTOTOBBIE AAMHHECTPATHBHBIE AKTHI, KOTOPbIE 3aBepIIAIOT AAMHHEICTPATHUBHYIO
[pOLIEAYDY.-

ITpu aTOM He AOASKHBI 00KaAOBATHCSI AAMUHUCTPATHBHBIE AHCTBHSL, KOTOPbIe He OTBEYAIOT YKA3aH-
HbIM KpuTepraM. OIleHKa 3aKOHHOCTH TaKUX ACHCTBHI CYAOM AQeTCS IPH PacCMOTPEHHHU 3aKOHHOCTH
HTOTOBOTO AAMUHHCTPATUBHOTO aKTa U PaCIeHUBAIOTCS KaK a\AMUHHUCTPATHBHOE AOKa3aTeAbCTBO. OAHAKO
CyA€OHOM IIPAKTHUKOM BBIPAOOTAHBI OTAEABHBIE HCKAIOUEHISI, KOTOPbIE CBSI3AHBI C PEAKIMU CAYIasIMH, KOT-
Ad TaKue AAMHHHCTPATUBHbIE ACFICTBIS MOT'YT OBITh IOAKPEIIACHDBI MEPAMHU IIPUHY>KACHIS HAH IIOBA€YD
AAMHHHUCTPATHBHYIO OTBETCTBEHHOCTb M (AKTHYECKM SBASIOTCS CaMOCTOSTEABHBIM IIPOM3BOACTBOM
(HampuMep, 3ampoOChHI aHTUMOHOTIOABHOTO OPTaHa B pAMKaX aHTUMOHOTIOABHBIX PACCAEAOBAHHIL).

S. AAS pasBUTHS MHCTHTYTAa aAMHHHCTPAaTHBHOTO akra B KasaxcraHe OCTaeTCs 3HAYMTEABHBIH
IPOCTOP BO3MOXHOCTEH, C YI€TOM AYHUIIHX IPAKTHUK 3aPYOeKHOTO 3aKOHOAATEABCTBA U [IEPCIIEKTHBHBIX
MEXaHH3MOB AAMIHICTPATHBHOIO aKkTa. B paMKax 3akOHOIIPOEKTHOI paboThI Hap pacmupeHueM cdepol
AAMHHHUCTPATHBHOH IOCTUIIMHU IMPEACTOUT PACCMOTPETb MHCTUTYTHI MCIIOAHEHHS aAMHHHCTPATHBHOTO
aKTa, HUYTOXXHOCTH AAMUHHMCTPATUBHBIX aKTOB, U T.A.

Anckyccnn u 06cykAeHHE

CAepyeT OTMETHTD, 9TO MCKU 00 OCIIAPUBAHHUU 3aHUMAIOT OCHOBHYIO YacTb aAMUHHCTPATUBHOIO
CYAOIIPOU3BOACTBA, 3TO 60Aee 65% OT BUAOB IIOAABAEMbIX HCKOB.

B 1jeAoM mpu paccMOTpEHHM YKA3aHHBIX AeA CYABL IIPOBEPSIIOT COAepIKaHie U pOpMy aAMUHHCTPa-
TUBHOTO aKTa Ha IIPEAMET COOTBETCTBUSI TPebOOBaHMAM 3aKoHOAaTeAbcTBa Pecrrybaukum Kazaxcran.
Tarcke cyAbH OLleHHBAeT 3aKOHHOCTD M IIOAHOTY IIPOBEACHHOM aAMUHHICTPATUBHOM polLieAypbl. BmecTe
¢ TeM a63ary Bropoit ykazanHo#t yactu cratbu 84 ATITIK raacut, 4To npaBUABHBIM, IO CYILIECTBY, AAMHU-
HUCTPAaTHBHBII AKT He MOXET OBITH IIPU3HAH He3aKOHHBIM I10 OAHUM AUIIb GOPMAABHBIM OCHOBAHUSIM.

B Hacrosimee BpeMs CyAebOHASI IPAKTHKA 3aKPeEIIAQ, IOCPEACTBOM HocTaHoBAeHUH CyaeOHOI KOA-
AETHH 110 RAMHHUCTPATUBHBIM A€AQM, OCHOBHbIE KDHTEPHH aAMUHUCTparuBHOro akra o AITIIK [8]. K
YHCAY AQHHBIX IIPU3HAKOB CyAbsiMH Pecrry6anku Kazaxcran 65140 OTHeceHO:

- 6bITb BAACTHOIt MepOIi, TO €CTh OCO3HAHHBIM BOAEH3bSBACHHEM B BHAE pelleHus, AeficTsus (6es-
A€HICTBHSA), TOCPEACTBOM KOTOPOTO PeaAU3yeTcsl yGAMYHOE TIOAHOMOYME AAMHHICTPATHBHOTO OpraHa;

- AOA’KEH HCXOAUTD OT AAMUHUCTPATUBHOTO OPIaHa;

- IMETb peryAUpyIoIee BO3AECHCTBILE, TO €CTh OBITh MEPO, HAIIPABACHHOM Ha YCTAHOBAEHHE, OTMEHY
VAU M3MeHEHMe KaKoro-An60 IIPaBOOTHOIIEHHS;

- OBITh MHAMBHAYAABHO-OIIPEAEACHHBIM, IMETh KOHKPETHOTO aApecara, KOTOPOMY HallpaBAEH aAMHU-
HHUCTPATHUBHBIH aKT;

- IIPUHATBIM B 00AACTH ITyGAMYHOrO IpaBa. OTO CBSA3aHO C TeM, YTO OpPraH, OpraHU3alisi MOTYT
AEHICTBOBATb He TOABKO KaK AAMHHHCTPATHUBHBIN, HO M KaK XO3AHCTBY O CY6’I)€KT. ToAbKO Te aKThl,
9TO IPUHATHL B 00AACTH ITyOAMYHOrO IIpaBa, MMEIOLHe ITyOAUIHO-IPABOBOM XapakTep, MOI'YT ObITh
AAMHHUCTPATUBHBIMY;

- BHEIIHSISI HALIPABACHHOCTD, TO €CTh IIPABOBOE BO3AEHCTBHE aKTa AOAKHO OBITh HEITOCPEACTBEHHO
BOBHE, KOTAQ AAPECaTOM SBASIETCS AMILI0, HAXOASIIeecs 32 IPEACAAMHI AAMUHUCTPATUBHOTO opraHa [9].

Ilpu 9TOM HY>KHO IOHMMATh, YTO IIOAYYATEAEM TOCYAAPCTBEHHBIX YCAYT MOXET ObITh U PabOTHHK
TOCYAAPCTBEHHOTO OpraHa, HO TaK KaK OH AEHCTBYeT KaK CaMOCTOSTEAbHOE AMIIO, TO Ha HEro AaHHOe
TpeboBaHUe TaioKe GYAT PACIPOCTPAHATHCS.

Ipaxruxa Peciy6anku Kazaxcran He sIBASIETCSI YHUKAABHOM M COOTHOCHTCS C TPAAULIIOHHBIM IIPEA-
CTaBAeHHEM 00 aAMHHICTPATHBHOM aKTe B POMaHO-TePMaHCKOI IIPaBoBoi cucreMe. Tak, B 60ABIIMHCTBE
crpat EC ectp 6230Bble Mpu3HaKy aAMUHUCTPATHUBHOIO AKTa: ITyOAUYHOE IIPAaBO, BAACTHASI Mepa, BHEII-
Hee BO3AEHCTBHE, aAMUHHUCTPATUBHbII OpPraH, HHAUBHAYaAbHas onpepeaéHHOCTh. Hanpumep, B AaTBun
yKa3aHHbIe IPU3HAKY SBASIIOTCS 00SI3aTEABHBIMI AASI PEIIeHNSL, YTOOBI OHO OBIAO IPU3HAHO AAMUHUCTPA-
TUBHBIM aKTOM (T.H. <[IO3UTHUBHAS> YaCTh IPU3HAKOB AAMMHHICTPATHBHOTO akTa) | 10, c. 48].
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ITpu 9TOM B KOMMEHTAPHUSIX K 3aKOHY 00 aAMUHHCTPATHBHBIX IpoIieaypax lepManuy aBTopaMu oTMe-
YaeTcsl, YTO MPHU3HAKM AAMHHUCTPATHUBHOIO aKTa BBLACHSIOTCS IOCPEACTBOM TOAKOBaHHS. Pemaromum
sIBAsteTCsT GaKT, OBIA AL aApEeCaT BIIPaBe IIPU 0ObeKTUBHOM TOAKOBAHUH C ITO3ULIUK TPETHETO AHIIA, COTAAC-
HO IIPHHLKITY AOGPOCOBECTHOCTH, KAACCHPHUIMPOBATh MEPY Kak aAMUHUCTPATHBHBIA akT [ 7, c. 307].

XapakTepHO, YTO AHAAOTHYHBIH IIOAXOA IIOAAEPKUBAIOT M yueHble-IopHCThl B Poccuiickoit Pepepa-
IIUH, B KOTOPOH AQHHBIA MHCTUTYT TAKKe SIBASIETCSI AOCTATOUHBIM «HOBBIM>» H He pa3pabOTaHHBIM Ha
HOpMaTUBHOM ocHOBe. I Tpu aToM poccuiickue yueHble-FOpHCThI TPEAAATaIOT HOPMAaTUBHOE OIIpeAeAeHHe
AAMUHMCTPATUBHOTO aKTa, 3 B KA4eCTBE €r0 OCHOBHbIX KPUTEpHeB HeMEI[KUI IIOAXOA: BHEIIHSA HallpaB-
ASHHOCTb M BAACTHBI xapakrep [11, c. 77].

CoraacHO KOMMEHTAPHSIM K 3aKOHY 00 aAMUHHCTPATUBHBIX POLieAypax I'epMaHuy, HOMIMO BHeI-
Hero xapakTepa, MMeeTCs ellle ¥ BpeMeHHBIN KOMIIOHEHT. BeAb aAMUHHCTPAaTUBHBIN aKT MMeeT MeCTO
IOCA€ eT0 OOBSIBAEHNS, TAK KaK AHIIb C 9TOrO MOMEHTA OH 00peTaeT BHELIHIOK IOPUAUYECKYIO AHCTBU-
TeAbHOCTSD [ 7, c. 308].

Taxoke cAepyeT OTMETHTD M IyTaHMUITY, BO3HUKAIOIIYIO Y UCTIIOB B CBSI3U C ONpeAeAeHHeM (pOpMEI
AAMHHHUCTPATHBHOTO aKTa. TaK, aAMHHHCTPATUBHBIA akT coraacHo crarbe 78 AIIIIK mpuruMaercs B
nuchMeHHOM (6ymaxHO# 1 (MAH) 9AEKTPOHHOI) dopMe.

Cyae6Hast mpakTHKa, onupasich Ha coBokynHocTs HopM AITITK i oTpacaeBoro sakoHa, BbIpaboTasa
YCAOBMSA AAMMHHCTPAaTUBHOTO aKTa, BHIHECEHHOTO B pOpMe dIAeKTPOHHOIO AOKYMEHTa, B TOM YHCAE, 9TO
HMHPOPMAIIUS AOAKHA OBITH IIPEACTABACHA B 9AKTPOHHO-IIUPPOBOIL PopMe, yAOCTOBEpEeHa II0OCPEACTBOM
3AEKTPOHHO-IIM(POBOM MOAIKCH, & CAM AAMUHUCTPATUBHBIH aKT AOAKEH AOBOAUTBHCS AO CBEASHHS YYaCT-
HHKa aAMHHHCTPaTHBHON IIPOLIEAYPBI IOCPEACTBOM CHCTEMbI OOMEHA 9AEKTPOHHBIMU AOKYMEHTaMMU
[12].

B orHOmEHNM NpOIEAYpPBI MOAYYeHMS SACKTPOHHOTO AOKYMEHTA CAeAyeT OTMETHTb CAepyloljee.
CoraacHo TpeboBanusaM 3akoHa Pecrrybauku Kasaxcran ot 7 sBapst 2003 ropa «O6 aaeKTpoHHOM
AOKYMEHTe U 3AeKTPOHHOM IIMPPOBOI NOATIMCH> ACKTPOHHbIN AOKYMEHT CYUMTAeTCs OTIPABAEHHDBIM C
MOMEHTA €r0 MePeAaYr Yepes3 CeTH TEAEKOMMYHUKAIIUM; BXOASLIMM SACKTPOHHBIN AOKYMEHT CYHUTAETCA
MOCTYNUBIIMM IIOCA€ ero $UKCALuU B MHPOPMAIIMOHHOMN CHCTEMe aapecara.

Taxum 06pa3oM, 3aKOHOAATEABCTBO [I03BOASIET ICIIOAB30BATD KAK 9AEKTPOHHBII AOKYMEHT, JAOCTOBe-
pennbiit LTI, Tak 1 KOIHIO AOKYMEHTa B 9AeKTPOHHO-ITUPPOBOI PopMe, ITOAKPENACHHYIO0 OPUTHHAAOM,
BBIIIOAHEHHDBIM Ha OYMaXKHOM HOCHTeAE, C IIeYaThi0 OPraHU3AI[HH K IIOAIIUCHIO AOAKHOCTHOTO AHIIA.

C y4eTom aToro nmo MHEeHHI0 cyaeii BC, ecAn CTOpOHDI SBASIOTCS YIACTHUKAMHE SACKTPOHHOTO AOKY-
MEHTOO0O0pOTa, TO BCe IACKTPOHHbBIE AOKYMEHTHI, HAIIPaBAsieMble HMH [OCPEACTBOM Beb-TIIPUAOKEHHS
HAAOTOBOTO OpraHa, KaOHMHETa HAAOTOIMAQTEABINVKA, SIBASIOTCS TAKOBBIMU B CBSI3H C ITOAIIMCAHUEM HX
QLI [13].

Hanpumep, B cAydae paccMOTpeHHs HAAOTOBBIX CITOPOB CYA YKa3aA, YTO, IIOAb3YACH IPUAOKEHHEM
«KabuHeT HAAOTOIAATEABIIIMKA >, CTOPOHA TeM CAMbIM COTAAIIIAETCS C TeM, YTO BCe YBEAOMAEHHS U H3Be-
IEHHS OT OTBETYNKA OYAyT HATIPABASTHCS B €T0 aAPEC B GOPMe SAEKTPOHHBIX AOKyMeHTOB [ 13].

Aas cpaBHeHus: B lepMaHMU AeHICTBYeT NPe3YMIIIHS IIOAYYEHHs, IPEAIIOAATAIONIas, YTO 1O UCTe-
9eHHH TPeX AHeH C MOMEHTA OTIPAaBKU AEKTPOHHOIO AAMHUHHCTPATHBHOIO aKTa, TAKOH aKT SBASETCS
noAydennbim [ 14, c. 897].

Cyae0OHO PaKTUKOM BEIPAOOTAH KPUTEPUIL CYIIeCTBEHHOCTH.

Tak, mo mHeHmio cyperi Bepxosroro Cyaa, mop HapymeHHeM, KAacalOIJUMCS CyINeCTBa aAMHMHH-
CTPAaTHBHOIO aKTa, CAEAyeT INOHUMMATh «HeMpPaBUAbHOE IPHMMEeHeHHe MAM TOAKOBAHHE AEHCTBYIONIEro
MaTepUAABHOTO IIPaBa, HEIIPAaBUABHOE HAH HEIIOAHOE HCCAEAOBAHUE GAKTUIECKUX OOCTOSTEABCTB, IIOAO-
JKeHHBIX B OCHOBY IPUHAMAEMOTO AAMUHUCTPATUBHOTO aKTa>» [ 15].

IToa TakuM HermpaBHABHBIM NpHUMEHEHHeM IOHHMAeTCS HeCOOTBETCTBHUE AAMUHHUCTPAaTUBHOTO aKTa
An60 ero npasosoro ocHoBauus Koncrurynun Pecrybanku Kasaxcras u nasiM HITA 60abieit opupu-
9eCKOM CHABI, OTCYTCTBHE HAU HE3aKOHHOCTD ITPaBOBOTO OCHOBAHMS AASL TPUHATHS AAMUHUCTPATUBHOTO
aKTa, HeCOOAIOAEHNE TPeOOBAHMIT AUCITO3HIIME HOPMBI, HecobOAropeHHe 3akpenaeHHbix B ATTITK npunmm-
TIOB AAMMHHCTPATUBHOM IponeAypst [ 16].

K mapymenmsm, kacaromumcst OpMAABHOTO aCIeKTa IPHHATHS AAMHHUCTPATHBHOTO aKTa, OTHOCST-
sl oIpeAeAeHHble HapyIIeHUsI ¢OpMaAbHOH 3aKoHHOCTH. IIpu aToM cyabsimu oTMevaercs, yro AITIIK
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HPSIMO He YCTAHOBAEHO, HapylIeHHe KAKUX UMEeHHO GOPMAABHBIX TPeOOBaHMUIT He SIBASETCSI OCHOBaHHEM
AAS TIPU3HAHHSI AQAMUHICTPaTUBHOTO aKTa He3aKOHHBIM, HO «K TaKMM HapyIIeHUsIM He MOI'yT OTHOCHTD-
cs1 HapyueHHs Tpe6OBaHuMil, COOAIOACHHE KOTOPBIX 3aKOHOM IIPEAYCMOTPEHO Kak 06s3aTeabHOe> [ 16].

Yro KacaeTcst CTOPOHBI OTBETYHKA, TO YaCTO AAMHUHHCTPATUBHBIE OPTaHbI HE COOAIOAQIOT IOPSIAOK
0$pOpPMAEHHUS AAMHUHUCTPATUBHOTO aKTa, YTO BAEUYET 32 COOO0M pourpsIu B cyae. Hanprmep, akr o pesyan-
TaTaX IPOBEPKU U MPeAIHCaHNe OBIAM ITOATIMCAHBI TOABKO OAHHM IIPOBEPSIOIINM, TOTAQ KaK IOAIHCH
APYTHX TIPOBEPSIOIIUX AOAKHOCTHBIX AML| (IIOAIIMCAHTOB), yKa3aHHbIX B aKTe O HA3HAYEHUU [POBEPKHY,
otcyTcTBoBaAH [17]. Takue noBTOpsOMKECcs OMHMOKU BAUSIOT Ha TIOABEAOMCTBEHHOCTD U TIOACYAHOCTb
CIIOPOB, YTO IPHBOAUT K 3HAUMTEABHOH Harpy3Ke Ha CYABL

Hecmotpst Ha T0, uro B AIITIK 6b1A0 3aduxcupoBaHa AeQUHULUS AAMEHECTPATHBHOIO aKTa, Ha
[PAaKTHKE y CTOPOH BO3HHUKAIOT IIPOOAEMBI C YETKHM ero IoHMMaHueM. Ha ceropHsImHUI A€HD PsiA
Y4EeHBIX BbICKA3bIBAET IIPEAAOYKEHIIS TI0 €r0 COBEPILIEHCTBOBAHMIO. Tak, mo Muenuio P. MeabHuKa, 60oaee
TOYHOE OIIpeAeAeHIe AAMUHHUCTPATUBHOTO aKTa BBITASIAEAO ObI TaK: «BHeEIIIHee pellleHue, pacopsDKeHHe
HAM MHAsI Mepa, IPHHUMaeMble AAMUHUCTPATUBHBIM OPTaHOM, AOAYKHOCTHBIM AHI[OM B AAMHHHCTPAaTHB-
HO-TIPaBOBBIX OTHOIIEHHUSX B IJeASX pelleHHs KOHKPETHOIO A€AA M HallpaBAGHHbIe Ha PeaAU3aIuIo IpaB
1 06513aHHOCTe1 OTIPEACACHHOTO AW} HAM HHAMBUAYAABHO OTIPEAEASIEMOTO KpyTa AuL> [ 18]. Do nnre-
pecHOe IpeAAOKeHHe AAS AAABHeMHIIeld AUCKYCCHH B PaMKaX COBEPUIEHCTBOBAHIS AAMUHHUCTPATUBHON
roctunmu B Pecrybanke Kasaxcran.

B 1jeAOM cAepyeT KOHCTaTHPOBATb, YTO HECMOTPSI HA OAHO3HAYHOCTb CYA€OHOM IPAKTHKY [OHSTHE
AAMUHHCTpaTUBHOTO aKkTa B Pecrrybarke KazaxcraH Bee elrje BBI3bIBaeT 3aTPyAHEHIS KAK y IPAXKAAH, 0Opa-
IJAOITMXCS 3 3AIUTON CBOMX IIPAB B CYA, TAK M CAMHX TOCYAQPCTBEHHBIX OpraHoB. Tak, Ka3axCTaHCKHe
aBTOPBI CBSI3bIBAIOT BO3HUKAIOIIYE 3aTPYAHEHUS C T€M, YTO MEXaHU3MBI U [IPUHIIUIIBI AAMUHUCTPATHUBHOM
IOCTULIMU CTAAU «A0COAOMHbIM HOBULECMBOM OAS KA3AXCMAHCKUX Npasosvix peaiuti> [19, C. 103].

Hanpumep, ucrel; mopaeT uck o6 OTMEHe YBEAOMAEHHS O HaAMYUU B AedicTBusx (6espeiicTBuM)
[PU3HAKOB HApYIIEHHs 3aKOHOAATeAbCTBa Pecrybanku KasaxcTan B 06AacTH 3alUTHI KOHKYPEHIIHH.
MecTHBIMY CYAAMH HCK YAOBAETBOPSIETCSI, OAHAKO CYABI HE YIUTBIBAIOT, 4UTO AASI OTHECEHMS OCIIAPHBAEMOTO
aKTa K KaTerOpUH AAMUHHCTPATUBHBIX aKTOB OH AOAKEH HOCHTD BAACTHOE, peryAUpyIoliee BO3ACHCTBHE,
OBITH 06sI3aTeABHBIM K HCIIOAHEHHIO [IOA YTPO30J HACTYIIAEHHSI OTBETCTBEHHOCTH 32 €0 HEHUCIIOAHEHHE.
OAHAKO OCIapHBaeMOe yBeAOMAEHUE He MMEAO BAACTHOIO XapakTepa, He ObIAO OOecIieueHO TOCYAp-
CTBEHHBIM IIPUHYXXACHHEM U He OBIAO HAIlPaBACHO Ha PeaAM3alHIo ITyOAUYHBIX IIPaB U 00s3aHHOCTEN
ucta. CoOTBETCTBEHHO, HEOOXOAMMOCTH B 3AINKTE M BOCCTAHOBAEHHH HaPYIIEHHbIX HAU OCIIAPUBAEMBIX
IIpaB, CBOOOA MAY 3aKOHHBIX HHTE€PECOB B AAHHOM CUTYAIjUH He BO3HUKAET EIZO].

Ha mpaxrrke MMeAM MeCTO CAydYaH, KOrAQ O0XKAaAOBAAOCH HA4aAO AOKYMEHTAABHOM IIPOBEPKH B
PaMKax TaMOXXEHHOT'O 3aKOHOAQTEAbCTBA ITOCAE ITOAYUYEHHs pas3pelleHus] Ha BBIIYCK TOBapa U3 CKAAAQ B
pamKax 3eaeHoOro xopuaopa. To ecTb $pakTHIeCKH HCTel] 00KAAOBAA TO3UTHUBHBIN AAMUHICTPATHBHBII
aKT C yCAOBHEM, Ha KOTOpOe paHee M OBIAO AQHO coraacue. PasymeeTcsi, 9To SIBAsIETCSI HEBEPHBIM C TOUKH
3peHUs IOHUMAaHUS CYTH AAMUHICTPATUBHOTO aKTa.

Taxoke BOXXHOM COCTABASIIOIIEN AASI OLIEHKY HAAMYIS AAMUHUCTPATUBHOTO KT SIBASIETCS TO, OBIA AU
OH U3AQH Ha OCHOBAHUM HOPMBI [Ty OAMYHOTO mpasa. IIpy aToM He MMeeT 3HaUeHNUS, KAKYIO 00AACTD IIpaBa
OH PEryAUpYET, BeAb HaAMYIE BAACTHO-00SI3aTeABHbIX IIPABOOTHOLIEHNUI BO3MOXKHO TOABKO B 06AaCTH
ny6anyHoro npasa. 1 Hao60poT, ecAn Mepa IpUHsITa He HA OCHOBE ITyOAMYHOTO IIPaBa, TO OHA He MOXeT
OBITH OTHeCeHa K aAMUHUCTPATUBHOMY aKTY. B Takux cAydasix peus AT O paBeHCTBe CTOPOH. M B aToM
HMOHMMAaHHHY Ka3aXCTaHCKHe IPaBOIIPUMEHHUTEAH IIPHAEPKUBAIOTCSI TOTO 5Ke TOHUMAHHUS, YTO U HeMeIlK1e
[7,c.312].

Cyabsimu BepxoBHoro Cyaa B IOCTAHOBAEHHSX OTMEYAAOCD, YTO OAHUM U3 00513aTeABHBIX IPU3HAKOB
IyGANYHO-TIPABOBBIX OTHOIIEHU SIBASIETCS Y9ACTHE B HUX CyObeKTa, HAACAEHHOTO ITyOAMYHO-BAACTHBbI-
MU ITOAHOMOYHSIMH B OTHOIIEHHU APYTOW CTOPOHbI 3THUX OTHOIIEHHI. 113 cMbICAQ BBIIIETIPHUBEACHHDIX
HOPM CA€AyeT, YTO ITyOAMYHO-IIPABOBbIE OTHOLIEHUS BOSHHUKAIOT MEXAY CyObeKTaMH IIPaBa II0 IIOBOAY
peaAn3alii OAHUM U3 YIACTHUKOB B OTHOIIEHHMH APYTOrO CBOMX BAACTHBIX TOAHOMO4HI1 [21].

I'MnoTeTHYecK: KPUTHKE MOXeT OBITh MOABEPrHYT dakr Toro, uro B AIIITK orcyrcrByer werkoe
OIpeAeAeH e TyOAMYHO-IIPABOBBIX OTHOIIEHHI. OAHAKO 9TO He SBASETCS IPOOEAOM HAH OLIMOKOM.
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Touky B atom Bompoce craBut Koncrurynuonnsiit Cya Pecrrybanku KasaxcraH, B HOpMaTHBHOM
[OCTaHOBAECHUH KOTOPOTO YKa3bIBaeTcst, uTo oTcyTcTBre B ATTITK 3HaYeHs MOHATHS «IIyOANIHO-TIPa-
BOBbIE OTHOLIEHHST» He SIBASETCS YIIyIeHHeM, a OOYCAOBAEHO CaMOMl IPUPOAOY ITYOAMYHOrO IIpaBa.
Coraacuo Koucrurynnonnomy Cyay PK «IybAmdHOe IIpaBo He SIBASETCSI CAMOCTOSITEABHO OTPACABIO
IpaBa, a IPEACTABASET COOOM OTHOCUTEABHO 00OCOOAEHHYIO MOACHUCTEMY, POPMHUPYEMYIO OTPACASIMU
IpaBa, PeryAMPYIOIUMHI BAACTHO-YIIPaBA€HYECKHe QYHKITMU FOCYAAPCTBEHHDBIX M HETOCYAAPCTBEHHBIX
HHCTUTYTOB U YIPEKAEHHUIT 10 00eCIIeYeHNIO0 PeAAU3ALNY ITyOANYHOTO MHTEPeca, pabOThl MeXaHU3MA
FOCYAAQPCTBA U 3alIUTHI HHTEPECOB 06IecTBa> FZZ].

TaxuM 06pa3oM, KAIOUEBOI COCTABASIOLIEH AAST OLIEHKH HAAWYHS AQAMUHUCTPATHBHOTO AKTA SIBASIETCS
TO, OBIA AU OH H3AQH HA OCHOBAHHUM HOPM IIPaBa, BXOASILNHX B CHCTEMY HOPM, PETryAHPYIOLIUX BAACT-
HO-yIIpaBAe€HYeCKHe QYHKITHU TOCYAAPCTBEHHBIX M HETOCYAAPCTBEHHbIX HHCTUTYTOB M YIPEXACHHI II0
obecreueHNIO peasn3aliiY IIyOAMYHOTO HHTepeca.

Aaaee, y CTOPOH B CyAe BOSHHMKAIOT 3aTPYAHEHHUS C IPAAALiel HCKOB 00 OCIIapUBAHUU AAMUHUCTPA-
THUBHOI'O aKTa 1 aAMHHHUCTPATHBHOTO AeﬁCTBH}I. TaK, HCTHOM MOXKET OCHAapHUBAThCA aAMI/IHI/ICTpaTI/IBHbIﬁ
aKT, XOTS U3 COAEPXKAHUSI MCKA pedb OYAeT MATU O IIPU3HAHHMHU He3aKOHHBIMHU AeficTBuiL V1 HampoTus,
MOXeT GbITh IOAQH HCK O MPU3HAHUM AeHcTBHSA (6e3AeHCTBIS) HE3AKOHHBIM, OAHAKO 10 CYIeCTBY pac-
CMaTpuBaeMOTro CIopa Takue AedcTBus (6e3peficTBUe) SBASIOTCS YacTbiO IIPOLIEAYPbl, KOTOPast AOAKHA
3AKOHYMTbCS IIPHHATHEM AAMUHHCTPATHBHOTO akra [12]. I moMuMo TOro, 910 Hy’>KHO O6XXaAOBaTh
UTOTH AAMUHMCTPATHBHbIX IIPOLIEAYP, HY>KHO IIOMHUTD, YTO K 3THM ACHCTBUSM HY>KHO OTHOCHUTBCS KaK
K AAMUHHCTPaTUBHBIM AOKa3areAbcTBaM. OHM He 00pasyloT CaMOCTOSTEABHBIN IIPeAMeT OCIApHBAHMS,
HO MOTYT 6BIT COCTABASIIOIEft IPOLjecca AOKA3bIBAHKS 32 PEAKUM UCKAIOUeHHeM (O ueM GyAeT yKasaHo
HIDKe).

OredecTBeHHbIN 3aKOHOAATEAb B 3TOM BOIIPOCE He SBASETCS IIepBOIPOXOAIEM. AAHHBIN ITOAXOA
COOTHOCHUTCS C OOIIENPHUHATHIMU IIPAKTHKAMU AAMHHICTPATHBHOIO CYAOIIPOU3BOACTBA. Tak, B HeMerl-
KOM IIpaBe AIOOble TOATOTOBHTEAbHbBIE ACHCTBUS B XOA€ AAMHUHHCTPATHBHOIO IPOM3BOACTBA, KOTOPBIE
HY>KHbI OPTaHy YIIPaBACHHUS AASL PACCMOTPEHIS 00beKTa PeryAHpOBaHUSL, A TAKKE YKa3aHYe Ha IIPABOBbIE
IIOCA€ACTBUSL He SBASIOTCS] QAMHHICTPAaTHBHBIMH aKTamu [ 23, ¢. 212].

B peaKux cAydasix aAMHHHCTPATHBHBIE ACHICTBHS MOT'YT OOPA30BBIBATD CAMOCTOSTEABHDII IIPEAMET
AoKasbiBaHms. XoTs 9T0 mpsimo He ycraHaBauBaetcss AIIIIK, mpaBo BOKpyr 9Toro pasBuTo CyAeOHOIM
IPaKTUKON. B Tex peAKHX CAyYasx, KOrAd AAMHHHCTPATHBHOE AeHCTBHE CaMo IO cebe SBASETCS aAMHU-
HHUCTPaTUBHOM IPOLIeAYPOH U MOAKPENACHO BAACTHBIMH IIOAHOMOYMSAMU U IIPUHYKACHHUEM, OHO MOXKeT
06pa3OBbIBATh IIPEAMET AOKA3bIBAHMSL

B xavecTBe mpuMepa MOXXHO IIPHBECTH AEAO, B KOTOPOM KPYITHBIN OTeUeCTBEHHBIN HEAPOIIOAb30Ba-
TeAb OCIIAPUBAA ACHICTBIS AemapTaMeHTa AT€HTCTBA 110 3alUTe U Pa3BUTHIO KOHKypeHIun Pecrrybanku
KasaxcraH 110 HaIpaBA€HHIO 3aIIPOCOB B YACTH 3aIIPOCA KAABKYASIIIHH, LjeH, Ce0eCTOMMOCTH C Pa3OHBKO
Ha CTaTbU M BUABI 3aTPaT, 3aIIp0Cca HHPOPMALIUH U KOIIMI AOTOBOPOB Ha 3aKYTIKY ChIPbs AAS IIPOM3BOACTBA.

B yxasaHHOM AeAe CyaeOHAst KOAAETHS IO AAMUHHICTPATUBHBIM AeaaM Bepxosroro Cyaa Pecrry6anku
KazaxcTaH ycTaHOBHAQ, YTO AQHHBIE ACHICTBHS SIBASIIOTCSI HapyIIeHHEM MPEACAOB AAMUHHCTPATUBHOTO
ycMmoTrpenus. Fcrery He OTHOCHTCS K YHCAY TOCYAQPCTBEHHBIX NP ATIPHATHH M FOPHAMIECKUX AHI] C IIPS-
MbIM MAM KOCBEHHBIM yJacTHeM T'OCYAAPCTBA B YCTABHOM KaIlMTaAe, @ CaM aHAAM3 IIPOBOAUACS He B IJeAsX
YCTaHOBAEHMS [1eA€COOOPASHOCTH IIPUCYTCTBHUSI TOCYAQPCTBA B IPEAIPUHUMATEABCKOI CPEAE, C YIeTOM
YKa3aHHOTO HHPOPMALIHS He IOAAEXKAAA HCTPEGOBAHNIO OTBETINKAMH [ 24 ].

Bce 9T0 BHOBb ITOABOAHT K HEOOXOAUMOCTH YETKOTO IIOHMMAHHUSI AAMHHHUCTPATUBHOTO AKTA, €T0 POAH
U MeCTe B aAMUHHCTPATUBHOM cyponpoussopcTse u ATITIK.

OAHOBpEMEHHO MMEIOT CAyYal OOXKAAOBAHUS B CYA ACHCTBHIA, OLiEHKA KOTOPBIX IPeXXAeBpeMeHHa
BBHAY HEBbIHECEHHUSI OKOHIATEAbHOT'O AAMHHHICTPAaTUBHOTO aKTa.

Hamnpumep, akT HazHaveHHs IIPOBEPKH 00XKaAyeTCs], KOTAA IIpOBepKa He 3aBepureHa. Ho ecau mpo-
BepKa 3aBeplleHa, TO 00XKAAYeTCsS UTOTOBbIl AAMHHHICTPATUBHBIN aKT (yBeAOMAEHHE O pesyAbTaTaxg), a
BCE OCTaAbHbIE ACHCTBHS U pellleHHs SBASIOTCS COOTBETCTBEHHO AAMHUHUCTPAaTUBHBIMU AOKa3aTeAbCTBA-
MU B 9TOM IIPOLIEAYPe U MM AQETCS HAAAXKAINasl OlleHKa. VIHOe OBl IPOTHBOPEYNAO OCHOBHBIM HadaAaM
AITIIK.
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ITpu aTOM rocopras MoBceMeCTHO BBeA IIPAKTHKY YKa3bIBATh 3aIBUTEAIO CIIOCOO U IIOPSIAOK 00KaA0-
BAaHHS AQKe TI0 TPOMEXYTOYHBIM aKTaM, KOTOpbIe He OTBEYAIOT MPU3HAKAM AAMUHHCTPATUBHOTO aKTa U
AOAKHBI PaCCMAaTPUBATHCS B COBOKYITHOCTH ACHCTBHI IIPH 3aBepIICHHN AAMUHUCTPATUBHOM P OIIeAYPBL.

3A€Ch BHOBb IIOAXOAVM K CYIJHOCTH aAMUHUCTPATUBHOI'O aKTa, €ro OIpeAeAeHHI0. BaskHo obparurs
BHIMaHHe Ha QaKThl HACTYIACHHUS [IPABOBBIX MOCAEACTBHI, 3 IMEHHO OTPAHUYECHUS IIPAB U 3aKOHHBIX
HHTepecoB GH3UYECKUX U IOPHANYECKHX AULI, BO3AOXKEHHe Ha HUX oOs3aHHOCTH. 1o aT0i mpuynHe He
OyAeT SIBASITBCS AAMHUHUCTPATHUBHBIM aKTOM AAMUHUCTPATUBHAS IIPOLIEAYPa, KOTOpasi 3aBepIIaeTcs
IpeAyIpexXAeHUEeM HAM COOTBETCTBYIONIUM YBEAOMACHHEM, TOCKOABKY ITPeAHA3HAUYeHHE 3TOH IPOLieAy-
PBI IO3UTUBHOE IO CBOEM IPUPOAE.

CoOrAacHO AyXy M CMBICAY 3aKOHA, IIPY OYKBaABHOM YSICHEHUH U TOAKOBaHUHU cTarbeit 94 n 96 Hasoro-
Boro kopekca PK yBepoMAeHHs 06 ycTpaHeHMH HapYLIEHHUI [0 Pe3yAbTaTaM KaMEePAABHOT'O KOHTPOAS He
AOAKHBI OBITh AAMHHUCTPATHBHBIMHU aKTaMH, TAK KaK HAITPaBAEHbI Ha IIPOPHUAAKTHKY U IIPeCedeH st HAAO-
rOBbIX HapylIeHHi B pOpMe OKa3aHUU COACHCTBHA HAAOTOIIAATEABIIMKY B HCUYMCASHUH U YIIAATe HAAOTOB
Y BBIIBACHHU HapymeHuH. To ecTh He AOASKHBI BA€YD IIPABOBBIX ITOCAEACTBHIH AASI HAAOTOIIAQTEABITUKA. B
9TOM CAyYae OCHOBAHISIMU AASL IIPUOCTAHOBAEHIUS PACXOAHBIX OIIEPALIHH 10 GAaHKOBCKHM CIETAM AOAXKHBI
SIBASITBCSL PelIeHIsI HAAOTOBOT'O OPTaHa O IPU3HAHUH YBEAOMACHHI He HCIIOAHEHHBIMU.

OAHAKO AAMHHHUCTPATHUBHAS IIPAaKTHUKA CyIIeCTBEHHO MCKA3HAA AQHHBIN MHCTUTYT, KOTOPBIH $aKTH-
4eCKH OBIA TPAHCPOPMUPOBAH B IIOABHA 0€3A0KYMEHTAPHO, 3209HOM IPOBepKU. UTO COOTBETCTBYIOIINM
06pa3oM H3MEHHAO CYACOHYIO IIPAKTHKY [TO0 AAHHOMY BOIIPOCY.

U Bce e, MOXHO MOHSTD, II0YeMy IIPOUCXOAMUT TaKOe HeIIOHMMAaHHe U ITyTaHUI]a. AAMUHHCTPATHB-
HBIH aKT SIBASIETCS] OTHOCHTEABHO HOBBIM IIOHATHEM AASI Ka3aXCTAHCKOTO 3aKOHOAATEABCTBA.

IIpu aToM caepyeT yauThIBaTh, 4TO ele A0 BBepeHus B pefictBue AIIIIK B wacTm BTOpOI crarbu
175 xopekca GBIAO 3aKpEACHO, YTO IOCYAQPCTBEHHBIM OpraHaM HEOOXOAMMO IIPOBeCTH pabory Io
IIPUBEACHUIO HOPMATHBHBIX IIPABOBBIX AKTOB, PeTAAMEHTHPYIOIUX AAMHHUCTPATUBHbIE IIPOLIEAYPEI, B
cootsercraue ¢ ATIIIK. K coxaseHuro, ata pabora He 6blaa IPOBeAeHA HAAAEKAIIUM 00PasoM, B 9TOM
CBSI3M IIPAKTHKA BBIPA0aTHIBAAACH HEIIOCPEACTBEHHO AAMUHUCTPATHBHBIMU CYAAMIL.

B macrosmee spems B AIIIIK BBeAM HOBBIH IpHHIMI — eAnHoo6pa3He AAMHHHCTPATUBHBIX IIPO-
TeAyp ¥ aAMHHUCTPATHBHBIX akTOB (cT.15-1 ATIIIK). YKasaHHbIH TIPHHIMI yKe BHEC OIpeAeAeHHbIe
M3MeHEHUs], IPAKTHUKA [JeHTPAABHBIX FOCYAQPCTBEHHBIX OPIaHOB CTAOHAUSHPYETCSL.

S. CeropHs MbI ITPOXOAMM HOBBII YPOBEHb Pa3BUTUSI AQAMUHHUCTPATUBHON IOCTHUITNU. BbIAM BHeCeHsbI
usmenenus B AITTIK, BepeTcst paboTa Hap 3aKOHOIPOEKTOM 110 PACIIMPEHUI0 AAMHHICTPATUBHOM I0CTH-
nun. KoneuHo, B 91011 CBSI3U TpeOyeT pasBUTHS HHCTUTYT AAMUHHCTPATUBHOTO akta. O6pasrioM MOXKHO
CYUTATh KAACCHYECKHUIT IOAXOA B HEMELIKOM IIpaBe, ¢ YIeTOM OCOOEHHOCTEll OTeYeCTBEHHOIO IpaBa U
omprra ATTIIK.

ITpoexT 3aK0HA IO PACIIUPEHUIO AAMUHUCTPATHBHON I0CTUIINY, K COXKAACHHUIO, He YYeA MHOTHE IIpeA-
AOXKEHHS CyAeHl M YYeHbIX IO Pa3sBUTHIO AaAMHHUCTPATHBHBIX akTOB. IIpu aTOM cAepyeT coraacHThcs, 4To
MHOTHE U3 3TUX HHCTUTYTOB SIBASIFOTCSI AOBOABHO <« PEBOAIOIIMOHHBIMI > AAS Ka3aXCTaHCKOTO aAMUHHCTPA-
THBHOTO IIPaBa HA €ro TeKyIieM COCTOSIHUE PasBUTHSL JTO, CBOEIO POA, 3aaeA Ha Oyaymee. Ho B Takke
HAAO UMeTb B BHAY, YTO M CAM MHCTHTYT aAMUHUCTPATUBHOMN IOCTHUIIMH AOATOE BPEMSI TOABKO HAXOAHMACS
Ha CTaAUM OOCY>KACHUSI M MHOTHE He BEPUAH, YTO OH MOXKeT ObITh peaan3oBaH B Kasaxcrane. Kak MoxxHO
HaOAIOAATb CETOAHS, RAMUHHICTPATHUBHAS FOCTHIVS IIOAHOCTBIO OIIPaBAAAA BO3AOKEHHBIE Ha Hee OXXHUAAHIS
Y IIpeBPaTHAACD B 9 PeKTUBHBIN HHCTPYMEHT 3allUThI IPAKAAHAMH U ITPEATIPUHUMATEASIMH CBOMX ITPaB.

Aanaee He 6ypeM OCTaHABAUBATHCSI IIOAPOOHO Ha OMICAHUY BCEX IEPCIEKTUBHBIX MEXaHI3MOB aAMH-
HHCTPATHBHOI'O aKTa, TaK KaK KXKABII 13 HUX IIOAPOOHO U3y4eH B OTACABHBIX HAYYHBIX TPYAAX U PpabOTax.
OCTaHOBUMCS AUIIb HA OOIIeM OIMCAHHI HAIIPABACHHIL.

Hanpumep, KOHIENTYaAbHBIM BHAHMTCS BBeAGHHE MEXaHHM3MAa HCIIOAHEHHS aAMUHHCTPATHBHOTO
axra. TpapAULIMOHHO B AAHHOM HHCTHTYTE BBIACASIETCSI AOOPOBOABHOE U IIPHUHYAUTEABHOE HCIIOAHeH e, B
HacTosillee BpeMst B CYAaX HapaboTaHa IIPAKTHKA IT0 KOHTPOAIO UCIIOAHEHUSI peleH .

B 1jeAOM MHCTUTYT UCIIOAHEHUSI AAMIHHUCTPATHBHOTO AKTA ABASETCS HalOOAee U3yYeHHBIM B OTede-
CTBEHHOM HayKe aAMUHMCTPATUBHOTO ITpaBa. YueHble-IOPHCTHI IIMCAAM O HEM ellle AQXKe AO BBEACHHS B
cuay ATITIK [25, c. 121]. C y4eToM 3TOro AOTUMHBIM SBASIETCS M TO, 4TO PaboTa IO COBEPIIEHCTBOBAHUIO
MHCTUTYTAa HCIIOAHEHHUS aAMHUHHCTPATHBHOIO akTa BepeTcs. Kak aTo BBIMASIAMT? AAMHHUCTpPAaTHBHBIN
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Tykues A.C., Ca6upos K.K. 0co6eHHOCTY NPpaBOBOro perynMpoBaHna aAMUHUCTPATUBHOIO aKTa...

OpraH, AOAKHOCTHOE AMIIO OIPEAEASIIOT Pa3yMHBIN CPOK AASL AOGPOBOABHOTO MCIIOAHEHHS M COBEpIIe-
HUSI ACHICTBUSI, KOTOPbIe 00SI3aH COBEPIIUTD MAU BO3AEPIKATBCS OT COBEPIIEHHS KAKOTO-AUOO AeHCTBUS
aApecaT aAMUHHCTPATUBHOIO aKTa.

B cAy4ae HelpeACTaBACHHS AAPECATOM AAMHHUCTPATUBHOTO aKTa HEOOXOAMMbIX AOKYMEHTOB U CBe-
ACHHIL, IIOATBEPXKAQIOIINX AOOPOBOABHOE UCIIOAHEHHE, AAMUHICTPATUBHBIN OPTaH, AOAKHOCTHOE AHILIO
IIPOBOAUT IIPOBEPKY UCIIOAHEHHS AAMUHUCTPATUBHOTO aKkTa. [0 ee UTOraM OH BIpaBe IPUHSTD PelleHHe
O IIPHHYAUTEABHOM UCIIOAHEHHH AAMHHUCTPATUBHOTO AKTA.

ITpu 3TOM Mepbl IPUHYAUTEABHOTO HMCIIOAHEHHS AOAXKHDBI OIPEACASTHCS TAKMM 06pasoM, YTOOBI
IpaBa, CBOOOABI M 3AKOHHbIE HHTEPECH! YIACTHUKA AAMUHICTPATHBHOM [IPOLIEAYPbI M O6LIeCTBA OrpaHHU-
YHBAAWCHh B HAUMCHDBIIICH CTCIICHH.

Apyroe HalpaBAeHHe — 9TO HHCTUTYT HIYTOKHOCTU AAMHHUCTPATHBHBIX aKTOB. B HacTostmee Bpems
B OTCYTCTBHE IIPABOBOIO PEryAUPOBAHMUS IOHSATHS HUYTOKHOCTH AAMUHUCTPATHBHBIX AKTOB Ha IIPAKTH-
Ke MOT'YT BO3HUKATb CHUTYAIUH, KOTAA CYA AQ€T OLIEHKY BO3MOXKHO HUYTOXHBIM AKTaM, KOTOPbIE COAEPIKAT
B cebe omm6Oku. Kakoro xapakrepa MOryT 6bITh Takue omrOKy? Bo-mepBbIx, 9TO CUTyarns, KOTAQ 3 aKTa
He sICEH aAMUHHCTPATHBHbI OPraH, AOAKHOCTHOE AHILIO, IPUHSBLINE €r0. Bo-BTOPBIX, KOIAA U3 aKTa He
SICEH aApecaT AAMUHHCTPATHBHOTO akTa. HakoHel, B-TPeTbHX, 9TO CAy4ay, KOTAQ aKT IIPHUHSAT HEKOMIIe-
TEHTHBIM AAMHUHUCTPATUBHBIM OPTaHOM, AOAKHOCTHBIM AULIOM.

TaxuM 06pa3oM, OTedeCTBEHHOE 3AKOHOAATEABCTBO HY>KAQETCS BO BBEACHNHU IIOHSTHS HUYTOXXHOCTH
AAMUHHCTPATHBHOIO aKTa.

B Bompoce 3aKOHOAATEABHOTO PETyAUPOBAHUS HUYTOXHOCTH AAMHHUCTPATUBHBIX AKTOB BBIACASIIOT-
cs1 ABa moaxopa. Kak ormeuaer O.H. IllepcTo60eB B iepBOM IIOAXOAE «B HOPMATHBHBII TEKCT BKAKOYAETCS
061ast OroBOpKa 0 HUYTOXXHOCTH, KOTOPasi AOTIOAHSIETCS IIepPedHeM HanfoAee THIIMYHBIX KPUTEPHEB>, A
BO BTOPOM <«IIPUCYTCTBYeT AUIIb IlepedeHb 6e3 06meit oroBopku> [26, c. 230]. ITepBblii mOAX0A Xapak-
TepeH AAst lepMatnn. OAHAKO B GOABIIMHCTBE CTPAH IPUBOASITCS AUIID KPUTEPUN HEACHCTBUTEABHOCTH.

B jeaoM 06a BbIIIeyKa3aHHBIX HHCTHTYTA (HUMMONCHOCHIU U UCNOAHEHUS) AAMAHHCTPATHBHBIX aKTOB
FIMEIOT OrPOMHOE 3HAYeHUEe AASL CTAOUABHOCTH U IIPOTHO3HPYEMOCTH OTHOLICHHI MEXKAY AAMHHUCTPa-
TUBHBIM OPIaHOM U YaCTHBIM AMIIOM. BOIPOC HMYTOXHOCTH AAMMHHCTPATHBHOIO aKTa AOCTAaTOYHO
obmupen cam 110 cebe 1 6bIA H3A0KeH B MHBIX paboTax [27].

Aaaee, Tpebyer mpopaboTKH BOIPOC OOEINaHMs AAMHHUCTPATHBHOIO AKTA, KOTOPBI SIBASETCS
KAACCHYECKUM AASI HEMELIKOTO IIPaBa, OAHAKO Hallle 3AKOHOAATEAbCTBO IIOKA K 9TOMY He rOTOBO. B raease
3TOT MEXaHH3M II03BOAMA OBl BOCIIOAHHTD IIPOMEXYTOK BPEMEHH AO HPUHSTHS PelleHus 06 M3AQHUH
AAMUHHCTPATUBHOTIO aKTa. Takoe IPaBHAO GBIAO GBI 0OS3aTEABHBIM AASI TOCOPTaHa, KOTOPBIN AQA TAKOE
obemanue. ITpo6aemMa KpOeTCs B €r0 HaAAXKAIel 3aKOHOAATEABHOM peryAsiuu. BosMoxHo, K aTomy
BOIIPOCY AEITyTaThl, CYABU U YUeHble-FOPHCTbI BEPHYTCS B GYAyILEM.

3akArouenue

B 11eAOM HHCTUTYT aAMHHUCTpPaTHBHOTO akTa B Pecriybanke Kasaxcran B HacTosimiee BpeMs cpopmu-
posaH. Beiaa HapaboTaHa Kak B CyAeOHasI IPaKTHKA, TAK M OCHOBA AASI TEOPETUYECKOTO H3ydeHmst. Mexay
TEM CPeAH TPAXKAAH U AXKe FOCYAAPCTBEHHBIX OPraHOB BCe ellje BO3HUKAET ITyTAHUIIA C TeM, YTO MOXKHO
CYHUTAaTb AAMHHHUCTPATUBHBIM aKTOM, a YTO UM He siBAsieTcsl. OueBHAHO, YTO AOAXKHO IIPOUTH BpeMs, Ipe-
JKA€ YeM CYILeCTBYIOIast [PAKTHKA OYAET OKOHYATEABHO 3aKpeIAeHa.

Wcxoast U3 CAOKUBIIEHCS CYA€OHOI IIPAaKTHKK MOXHO CAEAATh OAHO3HAYHBIN BBIBOA O TOM, UTO He
KaXABI akT B PecrryOanke KasaxcTan HOCHT IpaBOBOIA CTaTyc aAMIHHUCTPATHBHOIO aKTa,  TOABKO TOT,
KOTOPBII OTBedaeT 6a30BbIM IPH3HAKAM AAMUHUCTPATUBHOTIO aKTa.

KaroueBoil cocTaBAsIIOLIei AASL OLIEHKH HAAMYHSI AAMUHHUCTPATUBHOTO aKTa SIBASETCSI TO, ObIA AM OH
M3AQH Ha OCHOBAHUM HOPM IIPaBa, BXOASIIHX B CUCTEMY HOPM, PET'YAUPYIOLINX BAQCTHO-YIIPaBA€HUECKIIe
QYHKIHM FOCYAQPCTBEHHBIX F HETOCYAAPCTBEHHDBIX HHCTUTYTOB U YUPEKAEHHUI 110 00eCIIeYeHHIIO PeaAt-
3anuu yOANYHOTO HHTEpeca.

OTAeAbHBIME YUeHBIMHU TIPEAAATAeTCsl BHECTH yTOUHeHNs B aeficTByromuii AITIIK B acti apAMuHH-
CTPAaTHBHOTO aKTa M I'PAHUI] €TO PeryAMPOBAaHHUS. TaioKke CYIeCTBYIOT U IepCIeKTHBHbIE HAIPaBACHHUS
PedOpMUPOBAHUS AAHHOTO HHCTHTYTA C YIETOM IIEPEAOBOTO 3aPyOEXKHOIO OIbITA, B TOM YHCAE HHCTH-
TYTHI UCIIOAHEHUST AAMHHUCTPATUBHOTO KT, HIYTOXHOCTH AAMUHUCTPATUBHBIX AKTOB, U T.A. \QHHbIE
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MOMEHTbI AOAKHBI HAWTH CBOE€ OTPa’KEHUE B IIOCAEAYIOIIEN 3aKOHOAATEABHOM pa60Te IO PacUIMPEHHUIO
cdepbl aAMUHHUCTPATUBHOM IOCTUIIH.

Tykues A.C., 3.r.K., poonjeHT, KP JKoraprpl CoTbIHbIH JKiMIIiAiK icTep sKeHiHAeri coT aAKa-
CHIHBIH TOPaFachl (Kasakcran Pecmy6amkachl, ACTana K.); Ca6upos K.K., Ph.D., Kasakcran
Pecny6ankacpt Cot akimmriAiri cekropbiabig Merrepymici (Kasakcran Pecmy6amkacni, Actana
K.): Kasakcran Pecrmy6AMKachIHAQFDI 9KIMINIAIK aKTiHi KYKBIKTBIK peTTey epeKileAikrepi: cor
TOKipHOeCi TYPFBICBIHAH KapacThIPy.

JKympicra Kasaxcran PeCHy6AI/IKaCbIHAanI 9KIMINIAIK aKT YFBIMBIHBIH HETi3Ti MoceAeAepi MeH
KYKBIKTBIK €PeKIIeAiKTepi KapacThIPBIAAABL OKIMINIAIK aKT O9KiMIIiAiK paciM MeH cOT iciH Xyprisyaiq
Heri3ri sAeMeHTi, COHAAM-aK MeMAEKETTiK GaCKapYAbIH CHIPTKbI KOPIHICiHIH Herisri HbICaHbI peTiHAe
3epTTEACAL Ta>1<ip1/16eAe 9KIMIIIAIK aKTiA€pPAL KYKBIKTBHIK TYCIHY XKOHE CapaAay MoCeAeAepiHe, COHAAU-aK
Okimmiaik pacimpix-mponectik kopexcreri (OPITK) akimmiaik akTirep TeTirin Taapayra epekine Hasap
ayAapbIAABL

Ocpl 6amnTa POMaH-TepMaH KYKBIKTBIK, orbacel eapepiHiH, aram aiitkaHpa Tepmanus men DBIAY
MeMAeKeTTepiHiH HOpPMaAapbIMEH CaABICTBIPMAABI-KYKBIKTBIK TAAAAy OKYprisiseai. Oximmmiaik akTire
KO3KapaCTapABIH, 3BOAIOLIUACH AQd TAAAAHAADBI: KEHECTIK KYKBIKTBIK AJCTYPACH Kasipri Ka3aKCTaHABIK
3aHHaMa MeH COT IIPAaKTUKAChIHA ACHiH.

TaxpbipeimTeiy e3exTiairi OPITK-HiH TOpT XKBIAABIK ic-opeKeTiHe KapaMacTaH, MEMAEKETTiK OpPraHAAp
MeH KYKBIK KOAAQHYIIBIAAD IKIMINIAIK aKTiA€PAl COMKECTEHAIPY >K9He OAAPABIH KYKBIKTBIK CaAAApPbBIH
aHBIKTAy Ke3iHAe KUBIHABIKTAPADBI KAAFACTHIPYAA. JKyMBIC oKiMINIAIK aKTiHi 3aHHAMAABIK PETTEY TOABIK,
OoAMaraH xaFpaaiiza KYKBIKTHIK pertey Ko3i peTiHae KP JKoraprsr COTBIHBIH COT KayABLAAPBIHA CYHEHEAL.
3epTTeyAiH MaKcaThl — COHFBI SKbIAAAPAAFBI COT IIPaKTHUKAChI Heri3iHAe oKIMIIIAIK aKT YFBIMBIH, OHBIH
HET13Ti CHITaTTaMaAapbIH XYHEAEy.

CoHbIMeH Kartap, aBTOpAap >KyMbIchiHAQ Kasaxcran Pecrybaukacbinaa oKIMIMIAIK aKT TeTiriH opaH
9pi AAMBITYABIH HETi3ri 6arbeTapb1 kearipiareH. OHbIH imiHAe oKiMIIiAiK aKTisepAi oppIHAQY TeTikTepi,
OKIMIIIAIK aKTiAPAIH yoAeAepi, SKIMIMIAIK aKTiA€PAIH MaHBI3ABIABIFbI, OAAPABIH KOIIIIAIri repMaH KYKbIFbI
YIIH KAQCCHKAABIK OOABII TaObIAaABL, Oipak Kasakcran PecrryOAvKachIHAA icke achIpbIAMAraH.

JKyMbIC FBIABIMH KOFAMAACTBIKKA, 3aHTePAEPre, CYAbSAAPFA, MEMAEKETTIK KbI3MeTIIiAepre, COHAQM-aK,
3aH YHUBEPCUTETTePiHIH OKbITYIIBIAAPbI MEH CTYACHTTEpiHe OaFbITTAAFaH.

Tyaiuai ce3aep: aKiMwiiAiK axm, akimuiaix adirem, OPIIK, com NPaKmuKacol, Com, IKiMULIAIK com icin
HYP2i3y, IKIMUIAIK npoyecc, IKiMuliAik commap.

Tukiev A.S., PhD, Associate Professor, Chairman of the Judicial Board for Administrative Cas-
es of the Supreme Court of the Republic of Kazakhstan (Republic of Kazakhstan, Astana); Sabirov
K.K., PhD, Head of Sector of the Judicial Administration of the Republic of Kazakhstan (Republic
of Kazakhstan, Astana): Issues of the legal regulation of an administrative act in the Republic of
Kazakhstan: a view from judicial practice.

The article discusses the main issues and legal features of the concept of an administrative act in the
Republic of Kazakhstan. An administrative act is studied as a key element of administrative procedure
and judicial proceedings, as well as the main form of external expression of public administration. Special
attention is paid to the issues of legal understanding and differentiation of administrative acts in practice,
as well as to the analysis of the mechanism of administrative acts in the Administrative Procedural Pro-
cedure Code (APPC).

This article provides a comparative legal analysis with the norms of the countries of the Roman-Ger-
man legal family, in particular Germany and the OECD countries. The article also analyzes the evolution
of approaches to an administrative act: from the Soviet legal tradition to modern Kazakh legislation and
judicial practice.

The relevance of the topic is due to the fact that despite the four years of operation of the APPC,
government agencies and law enforcement agencies continue to have difficulties in identifying admin-
istrative acts and determining their legal consequences. The work is based on judicial decisions of the
Supreme Court of the Republic of Kazakhstan as a source of legal regulation in the context of incomplete
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legislative regulation of an administrative act. The purpose of the study is to systematize the concept of an
administrative act and its main characteristics based on judicial practice in recent years.

In addition, the authors provides the main directions for the further development of the mechanism
of an administrative act in the Republic of Kazakhstan, including mechanisms for the execution of admin-
istrative acts, promises of administrative acts, the nullity of administrative acts, many of which are classic
for German law, but not implemented in the Republic of Kazakhstan.

The work is aimed at the scientific community, practicing lawyers, judges, civil servants, as well as
teachers and students of law schools.

Keywords: administrative act, administrative justice, APPC, judicial practice, court, administrative pro-
ceedings, administrative process, administrative courts.
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The paper is conducted to study the criminal and legal instruments of combating legalization (laun-
dering) of proceeds of crime in the Republic of Kazakhstan focusing on the analysis of compliance of
the national legislation with international standards and obligations in terms of its implementation. The
relevance of the study is conditioned by the low level of efficiency of application of Article 218 of the
Criminal Code of the Republic of Kazakhstan, which is confirmed by statistics: 20% of acquittals (2022-
2024) and the absence of cases on laundering of proceeds from drug trafficking.

The purpose of the research is to identify systemic problems of law enforcement, doctrinal controver-
sies and development of measures to harmonize the norms with international standards of the Financial
Action Task Force (hereinafter - FATF).

Methodology includes comparative legal analysis, a system interpretation of the norms of the Crim-
inal Code of the RK, analysis of judicial practice and doctrinal positions.

The results of the research that two-object construction of the corpus delicti of the crime is based: the
main object is economic relations; the supplementary object is the interests of justice. The necessity of
introduction of the share approach in determining the subject of the crime is revealed, in connection with
which the revision of p. 19 of the NRSC of RK No. 3 from 24.01.2020 is proposed. The contradiction
between the theory of “special subject” (excluding self-launderers) and practice of application has been
established, which requires criminalization of professional intermediaries through the qualifying feature.
It has been indicated that the subjective side of the crime does not correspond to the FATF standards,
where it is sufficient to realize the criminal origin of assets (due diligence).

The implementation of the recommendations will strengthen the protection of the interests of the
economy and justice. The research is significant for law enforcement practice and reforming anti-money
laundering legislation of the Republic of Kazakhstan.

Keywords: counteraction, money laundering, responsibility, FATF, analysis, legislation.

Introduction

The low level of statistical data registering cases of bringing to criminal liability under Article 218 of
the Criminal Code of the Republic of Kazakhstan (hereinafter — the Criminal Code of the RK) allows to
state the decrease in the effectiveness of existing criminal legal instruments. This issue becomes especially
acute in the context of a dynamic increase in rates of shadow economy transactions, which actualizes
the need for a critical review of the applied legal mechanisms in order to ensure their compliance with
modern challenges.

Accordingly, in 2022-2023 and the first half of 2024, the courts of the republic considered 81 cases
against 114 individuals under the Article 218 of the Criminal Code of the Republic of Kazakhstan.

During the analyzed periods 13 cases against 16 individuals were acquitted by the courts of the
republic, as well as 3 cases against 3 individuals were terminated for lack of corpus delicti and failure to
prove culpability in terms of charges under Article 218 of the Criminal Code (according to the judicial
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acts that entered into legal force). This means that in every fifth case considered by the court, the presence
of elements of money legalization (money laundering) in the defendant’s act was not proved in court [ 1].

Consequently in 20% of cases the courts did not establish sufficient grounds to confirm the fact of
legalization, which indicates systemic difficulties in the formation of the evidence base, possible gaps in
the qualification of acts at the pre-trial stage, as well as the risks of imperfections in the norms of criminal
law or their interpretation.

In addition there is no systematic judicial practice in cases of legalization of proceeds from drug
trafficking, despite the reccommendations of the international expert community [3]. According to the
data of the authorized body, about 3 thousand criminal cases related to drug trafficking are registered
annually, however in 2023 and 2024 the number of pre-trial proceedings under the Article 218 of the
Criminal Code of the Republic of Kazakhstan (legalization of criminal proceeds) amounted to only 3
and 1 case, respectively [2]. Such disproportion of statistical indicators not only emphasizes the problem
of failure to recover the damage caused to the economy through the laundering of criminal capital, as
well as challenges the implementation of the fundamental principle of criminal law — inevitability of
responsibility.

International experts emphasized in their Report [3] that such a situation requires immediate
enhancement of the activities of the Ministry of Internal Affairs of the Republic of Kazakhstan in terms
of countering predicate offenses that form the financial base of drug-related crime. However, the current
dynamics indicates the persistence of institutional gaps, which confirms the need for normative adjust-
ment of existing law enforcement mechanisms.

In our opinion the above-mentioned difficulties of law enforcement directly correlate with the need
to accurately define the corpus delicti, which is the foundation for the correct qualification of acts.

Materials and methods of research
This research was carried out using a set of methods traditionally used in legal science, namely:
general scientific, historical and legal, comparative-legal, formal-logical, system-structural methods.
Along with the above methods, private methods were used, corresponding to the goals and objectives
of the research topic: analysis and evaluation of normative sources, international legal acts ratified by
Kazakhstan, experience of foreign countries, recommendations of international structures related to the
problems under consideration.

Results and their discussion

In accordance with tradition the theory of criminal law under the object of crime means social rela-
tions protected by criminal law from criminal encroachments [4].

The work of E.M. Bimoldanov [, P. 126] indicates that the crime under research, being referred to
the section of criminal offenses in the sphere of economic activity, has as a generic object the economic
interests of the state. The author treats them as a system of economic relations regulating the processes of
creation, exchange, distribution and use of material goods. Thus, the object of crime in this area is these
social relations that ensure the functioning of the economy.

A.A. Emtseva within the critical analysis of the problem puts forward an alternative position: “the
statement that legalization of criminal proceeds is a crime in the field of economy is accepted without
sufficient scientific substantiation, only by virtue of apparent obviousness” [6, P. 118].

The thesis is scientifically grounded in the position of I.A. Klepitsky, who believes that the object of
legalization (laundering) of proceeds as a social and legal phenomenon is extrapolated beyond economic
relations. The scientist emphasizes that the public danger of this act is determined by its ability to create
systemic barriers to the identification and procedural proof of mercenary offenses, as well as for the
implementation of criminal and legal responsibility of subjects of criminal activity. Having conducted a
comparative legal analysis, Klepitsky I.A. establishes a correlation between the objective side of legaliza-
tion and the crime concealment institute, emphasizing the similarity of their criminalistic mechanisms
and orientation to the deformation of justice procedures. In this regard, Klepitsky I.A. proposed to
replace this article in the chapter on crimes against justice. [7, P. 521].
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Adhering to a similar position, the Belarusian researcher P.S. Pakhomchik notes that legalization is
aimed at concealing the origin of property, which makes it difficult to bring the perpetrators to justice,
allowing criminals to avoid punishment and creating conditions for new offenses. [8, P. 443].

Despite the controversy of the issue, the most reasonable position is that the object of the analyzed
crime is economic relations. It is confirmed by the systemic interpretation of the norms of the Criminal
Code of the RK, the direction of the act to destabilize the economy, as well as the need to protect legal
financial mechanisms. Alternative views, although noteworthy, focus on the collateral, rather than the
main consequences of the crime.

Nevertheless from our point of view it is reasonable to consider the interests of justice as an addition-
al object of legal regulation in the context of legalization (laundering) of proceeds of crime. This thesis
is justified by the fact that the functioning of the justice system is negatively affected due to difficulties in
identifying the property acquired by illegal means, which can potentially act as material evidence in court
proceedings, as well as due to the complexity of the procedure for its seizure in favor of the state.

Following the establishment of the object of the crime as social relations protected by criminal law,
the logical sequela of the structural analysis of the corpus delicti is the study of its object — a material
element that is directly affected by the offender in the process of legalization, which allows to specify
the mechanism of causing harm to protected social values and differentiate this act from related corpus
delicti.

Analysis of the disposition of the Article 218 of the Criminal Code of the RK enables to conclude
that the legislator defines the subject of the crime as “money and other property acquired by criminal
means’, where:

- money (Articles 115, 127 of the Civil Code) includes cash and non-cash funds in national (tenge)
or foreign currency.

- other property includes securities, precious metals and gems, movable and immovable objects [9, P.
710], and recently - also digital assets (cryptocurrency) [10].

Objects withdrawn from civil circulation (weapons, drugs, etc.) are not the subject of the crime [11,
P. 47]. At the same time, money or other property acquired illegally, for example, as a result of transac-
tions that violate civil law relations, are not the subject of a criminal offense [12, P. 32].

In modern legal science, the problem of determining the subject of a crime in the context of legal-
ization of proceeds of crime is relevant, aggravated by the dynamics of integration of criminal assets into
legal financial flows through digital instruments [13].

Modern national law enforcement practice

CyLecTByeT N1 Npobnema oTrpaHUUeHNA NeranbHbIX akTUBOB ¢ has not developed a detailed system of differen-
HENEranbHBIMI, NPV X CMELLEHM, SATPYAHAIOLUNE BLIABNEHNA U tiation of transactions in situations involving the
paccnefoBaHua) 4OXOA0B MOMYYEHHbIX NPECTYMHbIM Ny TEM?

combination or intermingling of legal and illegal
tangible assets. Earlier, the above mentioned
legal conflict was analyzed in scientific studies of
Kazakhstani scientists, where the issues of identi-
fication and qualification of such mixed financial
flows are considered [14].

The existing problem was confirmed by
the results of a survey of the Agency of the
Republic of Kazakhstan on Financial Monitoring
(hereinafter — the Agency), conducted in 2025
(see Figure 1), 45.9% of respondents noted the
presence of systemic difficulties in the process
of distinguishing legitimate financial flows from
e B illegal in their commingling within the frame-
@ ver @ Ecnu Kpome NPecTynHbIX 10X0/108, WOI'k ofuniﬁed economic PI'OCBSSCS [15:] .

WUMEIOTCH 3aKOHHbIE A0XOAb!

Picture No.1
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In the process of overcoming the above problematic issues, it is necessary to appeal to the regulatory
and legal experience of the Russian Federation, which determines the necessity to conduct a systematic
analysis of the current legislation with the subsequent development of differentiated qualification criteria.

Therefore, in accordance with the legal position of the Plenum of the Supreme Court of the Russian
Federation of 07.07.2015 N 32, operations with commingled assets (lawful and criminal) are subject
to qualification under Art. 174 or 174.1 of the Criminal Code of the Russian Federation in the propor-
tion corresponding to the amount of illegally obtained funds. This doctrine is based on the principle of
proportional responsibility, which minimizes legal risks in identifying the origin of assets and ensures
proportionality of criminal and legal impact [16].

Consequently, the approach of Russia, establishing the principle of proportionate calculation of the
amount of legalized funds, eliminates conflicts related to the identification of “dirty” assets in the total mass.

Thus, the implementation of the legal mechanism of differentiation of commingled assets (lawful and
unlawful) will comply with the principles of international legal standards in the field of combating money
laundering, in particular, the requirements set forth in the FATF Recommendations [17, P. 13].

In the modern doctrine of criminal law remains a controversial nature of interpretation of the objective
teatures of the corpus delicti, regulated by Article 218 of the Criminal Code of the Republic of Kazakhstan.

The doctrinal position of I. Borchashvili fully correlates with the normative interpretation of the
Supreme Court of the Republic of Kazakhstan, where legalization of criminal proceeds covers the
involvement of property in legal turnover through transactions in the form of conversion/transfer, its
possession/use, concealment of true characteristics (source, ownership, etc.). In this case, financial
operations and transactions knowingly for the perpetrator cover the connection of legalized money or
other property with a criminal offense, aimed at concealing the fact of criminal acquisition of property
and ensuring its transparent circulation [9, 18].

It should be noted that domestic legislation does not contain a precise definition of “financial trans-
actions”. Meanwhile, the legislation regulating legal relations in the sphere of anti-money laundering and
combating the financing of terrorism (hereinafter — the AML/CFT Law) also does not contain norms
and provisions concerning transactions in the form of conversion. The AML/CFT Law refers to such
transactions with money and (or) other property, which are expressed in the actions of individuals, legal
entities and foreign structures without formation of a legal entity with money and (or) other property
regardless of the form and manner of their realization, aimed at establishment, change or termination of
civil rights and obligations related to them.

Remarkably, domestic civilistics [ 19] recognizes transactions as actions of citizens and legal entities
aimed at the establishment, modification or termination of civil rights and obligations. Consequently,
there are ambiguities concerning conversion transactions and/or operations performed by the subjects
designated by the AML/CFT Law.

N.R. Aikumbekov believes that financial transactions can be carried out through transactions, which
are actions of citizens and legal entities aimed at establishing, changing or terminating civil rights and
obligations [20, P. 17].

A number of foreign scientists propose to distinguish transactions from financial transactions [21, P. 22 ].

In our opinion, such conflicts of normative legal acts, regulating legal relations in combating illegal
money laundering, lead to the incoherence and inconsistency of the fixed legal provisions of criminal leg-
islation and legal provisions of other branches of legislation, which requires further study, development
of a systematic approach to the unification of legal norms, as well as improving the methodology of their
application in order to minimize legal gaps and to ensure the consistency of criminal and civil law

The analysis of subjective signs characterizing the elements of the crime under study should begin
with the consideration of the subject of the crime.

Itis difficult to determine the general signs of the subjects of this crime, as it can be committed by any
individual depending on the circumstances.

The current criminal legislation does not define the general concept of a special subject. The signs
characterizing special subjects are provided in the norms of the Special Part of the Criminal Code of the
RK and they are very diverse. Thus, the Criminal Code of the RK contains about 40% of compositions
with a special subject, this applies to crimes in the sphere of financial and credit relations [23, P. 39].
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Due to the complex process of legalization, the range of individuals interested in committing this
crime is quite wide. First of all such individuals are the owners of “dirty” money, the so-called “self-laun-
derers” [24], and people organizing the commission of this crime. [24], and individuals organizing the
process of legalization, i.e., “professional launderers” [25].

A number of scientists have contradictory opinion to international experts, thus from the point of
view of Professor B.V. Volzhenkin: “The subject of the crime provided by Article 174 of the Criminal
Code can be called special in the sense that it can be not any individual, but only those who did not
participate in the commission of the primary (initial) crime, as a result of which the property subject to
legalization (laundering) was acquired” [26, P. 235-236].

A domestic scientist I. Borchashvili shares the opinion of the Russian researcher, who states that
the subject of the crime in question is an individual aged 16 or older who has not participated (any type
of complicity) in the commission of a criminal offense, resulting in the acquisition of money or other

roperty. ]Such can be employees of credit organizations, professional participants of the capital market.
9,P.713].

At the same time, according to the Mutual Evaluation Report of the Republic of Kazakhstan in 2023,
the majority of crimes under study in the country are committed in the form of self-laundering (through
the acquisition of movable and immovable property by individuals for criminally obtained funds with
its fictitious registration in the ownership of third parties, involvement in the economic turnover of legal
entities under the pretense of legally acquired production equipment, real estate) [27, P. 60].

Despite the position of scientists regarding a special subject of money laundering (an individual who
did not participate in the primary crime), the practice of law enforcement in Kazakhstan demonstrates
the prevalence of self-laundering, where the subjects are the perpetrators of the original crimes, which
raises doubts about the universality of this interpretation.

B.D. Zavidov, O. B. Gusev and others assume that “the subject of the crime is all individuals involved
in a financial transaction or operation with property acquired intentionally illegally: as those who directly
acquired illegally this property, and then took measures to legalize it, and other individuals - citizens ...,
foreigners, stateless individuals” [28, P.104].

Kazakhstani scientists, such as J. Kabdullina and B.U. Seitkhozhin, adhere to a similar opinion: “the
subject of the crime provided by Article 193 of the Criminal Code can be any physical person of sound
mind reached the age of sixteen. Liability is incurred by individuals having at their actual possession
monetary funds or other property acquired illegally. Those who intentionally assist in legalization are
accomplices or members of a criminal group. The subjects should also include those who directly use
the illegally acquired property, make transactions with them, financial transactions, that is, those persons
who have the money at their actual possession [29, p.7-9; 49-50].

Accepting the position of B.D. Zavidov, O.B. Gusev, Zh. Gusev, J. Kabdullina and B.U. Seitkhozhina, it
should be noted that the broad interpretation of the subject of crime in the field of legalization, including
both individuals who directly acquired property by criminal means, as well as accomplices, organizers of
transactions and users of such property, corresponds to the modern challenges of countering economic
crime. This approach is scientifically justified by the necessity to cover all links of the criminal chain (from
the initial acquisition to the final integration of property into the legal turnover), which is consistent
with international standards (e.g., FATF provisions) and provides systemic criminal law counteraction to
complex laundering schemes, including self-laundering and professional intermediation.

Therefore, the analysis of Article 218 of the Criminal Code of the RK indicates that the current
version fails to identify professional launderers (for example, financial monitoring subjects) as a separate
category of subjects of legalization, despite their key role in the organization of complex schemes of
professional laundering. In our opinion, it is expedient to supplement Article 218 of the Criminal Code
with a special qualifying feature ga.g., “commission of a crime by a party providing professional services
for the legalization of property”), which is scientifically justified by the need to take into account the
organization and systematic nature of their actions, as well as international experience of criminalization
of such subjects [30]. This will increase the accuracy of qualification of the act and the effectiveness of
criminal and legal counteraction to the offense under study.
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In the doctrine of criminal law of the Republic of Kazakhstan prevails the position, which states that
the subjective side of the act provided by Article 218 of the Criminal Code of the Republic of Kazakhstan
is characterized by direct intent: the perpetrator is aware of the illegal nature of assets, foresees the conse-
quences of their legalization, desires their occurrence and purposefully commits actions on their legalization
by means of conversion, transfer, concealment of the actual characteristics of the property or mediation in
its turnover. An obligatory element of the subjective component is recognized ex lege purpose — to give the
appearance of legality of possession/disposition of criminally acquired assets [9, P. 713].

The Normative Resolution of the Supreme Court of the Republic of Kazakhstan [18], congruent
with this scientific position, concretizes the manifestation of the specified purpose through:

1) investment of criminal proceeds in highly liquid assets (real estate, art objects).

2) the use of fictional civil law contracts (donation, loan) or modeled accounting documentation to
simulate the legality of the origin of funds.

Therefore, the unity of doctrinal and law enforcement approaches emphasizes the dominance of the
target component (“imitation of legality”) in the structure of the subjective side of the crime.

The scientific discussion reveals conceptual inconsistencies between the national doctrine and inter-
national standards in the qualification of legalization of property (Art. 218 of the Criminal Code of the
RK). The position of I. Borchashvili and the Normative Resolution of the Supreme Court of the Republic
of Kazakhstan, emphasizing the need for direct intent and the special purpose of “giving a legal appear-
ance’, retain compliance with the domestic and legal criminal legal paradigm, but are not fully relevant to
the requirements of the UN Palermo Convention and FATF. The latter determines liability already upon
awareness of the criminal origin of assets or violation of due diligence standards, minimizing the focus on
the target component of the act.

As of today, in the context of the modernization of the legal system, Kazakhstan has started to grad-
ually implement the institution of due diligence, set out in the Concept of Anti-Corruption Policy for
2022-2026 [31] and tested in tax legal relations [32]. At the same time, the current legal framework in the
sphere of anti-money laundering and combating the financing of terrorism (AML/CFT) already contains
the concept of “due diligence” and sets forth the established list of subjects of financial monitoring, which
are obliged to carry out due diligence of clients.

In order to harmonize the national legislation with international standards of FATF and Palermo
Convention, it seems expedient to consider the issue of inclusion in the subjective side of Article 218
of the Criminal Code of the RK of a negligent form of culpability (in the form of criminal negligence)
arising from the violation by the subject of financial monitoring of due diligence standards in relation to
the origin of assets, which will broaden the grounds of liability for money laundering without mandatory
proof of intentional crime.

Conclusion

In summary the conducted research of criminal and legal mechanisms of anti-money laundering in
the Republic of Kazakhstan enabled to formulate the following conclusions and recommendations:

The discussion about the object of the crime is resolved through the two-object construction of the
composition: the main object is economic relations (production, distribution of benefits), the supple-
mentary object is the interests of justice (obstruction of confiscation, concealment of evidence).

The broadening of the subject of the offense through cryptocurrencies and mixed assets requires the
introduction of an equity approach to qualification.

Legislative drafting suggestions: to supplement p. 19 of the Normative Resolution of the Supreme
Court of the Republic of Kazakhstan No. 3 dated 24.01.2020 with the norm on proportional liability in
the legalization of commingled assets. Example of revisions: “..committing operations with commingled
assets (legal and criminal) shall be subject to qualification under Art. 218 of the Criminal Code of the RK
in the proportion corresponding to the volume of illegally obtained funds”.

The inconsistency between the theory of “special subject” (excluding self-launderers) and the practice of
self-laundering dominance requires criminalization of professional launderers. Recommendation: to introduce
in Article 218 of the Criminal Code of the RK a qualifying feature — “commission of the act by a party providing
professional services for legalization of property” (notaries, auditors, employees of financial institutions).
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The national doctrine (direct intent + the purpose of ‘imitation of legality’) contradicts the provi-
sions of the Palermo Convention and FATF, where it is sufficient to be aware of the criminal origin of
assets or violation of due diligence. Suggestion: Introduction of a negligent form of culpability (criminal
negligence) in case of violation of due diligence standards by financial monitoring subjects will allow to
eliminate the existing legal gap related to provability of intentional nature of actions.

The implementation of these measures will enable to overcome the imbalance between theory and
practice, to strengthen the protection of the interests of the economy and justice, as well as to minimize
the risks of the consequences of money laundering,.

B.A. Epkenos, Kazakcran Peciry6ankace: Imiki icrep muanctpairinig M. Ec60AaToB aTbIHAQFBI
AAMAaThI aKaAeMHSICBIHBIH, AOKTOPAHTBI, YATTBIK, KayilCi3Aik skoHe ackepn ic Marmctpi (Aamarsi
K., Kasakcran Pecrry6ankachi): KpIAMBICTBIK ’KOAMEH aABIHFaH KipicTepAi 3aHAACTBIPYABIH, KbIA-
MBICTBIK-KYKBIKTBIK CHIIATTaMaAapsbI: 6iAikTiaik Maceseaepi skone Kasakcran Pecmy6ankacsiHbiy
3aHHAMACBIH XaABIKaPaAbIK CTAHAAPTTapMeH YHAECTIpY.

FbiapiMu MaKaAa YATTBHIK 3aHHAMaHbIH XaABIKAPAABIK, CTAHAAPTTAPFa XKHe OAAPAbI UMIIAEMEeHTALIUAAY
CaAACBIHAAFBI MIHAETTeMeAepre CIHMKeCTiriH TaapayFa Oaca Hasap ayaapa orsipbin, Kasakcran Pecry6au-
KachiHAQ KBIAMBICTBIK SKOAMEH aABIHFAH KipicTepal 3aHAACTBIPYFa (XKBIABICTATyFa) KapChl iC-KUMBIAADBIH,
KBIAMBICTBIK-KYKBIKTBIK KYPAAAAPBIH 3epTTeyTe OarbiTTasraH. JepTreyain o3exriairi KP KK 218-6a6sH
KOAAQHYABIH THIMAIAITIHIH TOMeH AeHrefliHe 6afiAaHBICTBI, OYA CTATHCTHKAMEH PACTAAAABL: AKTAy YKIM-
Aepinig 20%-b1 (2022-2024 %0K.) 5koHE eCIPTKi CayAaCHIHAH TYCKEH KipiCTePAL JKBIABICTATy >KOHIHAETi
icrepaiy 60AMaybL.

JKyMBICTBIH MaKCaTBI — KYKBIK KOAAQHYABIH JKYHeAi [Ipo6AeMaAapBIH, AOKTPUHAABIK KAHIIBIABIKTAPABI
AHBIKTAy >KOHE HOPMAAAPABI AKIIAHBI JKBIABICTATYFa KapChl KYPeCTiH Kap>KBIABIK IIapaAapbIH d3ipAey
T06b1HbIH (6ypan api-FATF) XaAbIKapaAbIK CTAHAAPTTapbIMEH YHAECTIpY KOHIHAET] MIAPAAAPABL 93ipAey.

Adicmeme carvicmoipmarvi-KyKoicmotk, mardaydsy, KP KK nopmarapuin scyiieni mycindipydi, com npax-
mukacsl mex JOKMPUHAILIK Yemanbimdapdvt mardaydvt Kammude.

3eprTey HITIDKeAePpi:

1. KpIAMBIC KYpaMBIHBIH eki 06BbeKTiAIK KYPBIABIMBI HETi3AEATEH: HeTi3ri 06BbEKT — 9KOHOMHUKAABIK,
KATBIHACTAP, KOChIMIIIA — COT TOPEAITiHiH MyAA€Aepi.

2. KpIAMBICTBIH MOHIH aHBIKTAy Ke3iHAE YAECTIK TOCIAAI €HTi3Y KaXKeTTIAIrl aHbIKTAAABL, OCbIFaH OaiiAa-
HbIcTbl KP JKoraprer CoThIHBIH HOPMaTHBTIiK KayAbICh 19-TapMarbiabig 24.01.2020 5x. N© 3 peaak1imscel
YCBIHBIAABL

3. Kocibu aeapanpapabt GIAIKTIAIK GeArici apKbIAbI KPUMHUHAAU3ALIMSAAYABL TAAQIl €TETIH “apHaribl
CyObeKT” TeOPHSIChI (esin-e3i SKBIABICTATyIIBIAAPABL KCIIafThIH) MeH KOAAAQHY IIPaKTHUKAChl apachIHAA
KAHIIIBIABIK AHBIKTAAADIL.

4. KpiamsicToiy cy6bexTusri sxarbisy, FATF craHpapTTapbiHa cofikec KeAMeYi KOpPCeTiATeH, MYHAQ
AKTUBTEPAIH KBIAMBICTBIK LIbIFY TeTi TypaAbl xabapaap 6oay skerkiaikri (due diligence — ruicri Tekcepy).

¥chIHBIMAAPADI iCKe achIpY 9KOHOMMKA MEH COT TOPeAiriHiH MypAeAepiH KOpFayAbl KYIIeHTyTe MyM-
KiHAIK 6epeai. 3epTTey KYKbIK KOAAQHY IpakTHKachl MeH KP akiiaHbI XKbIABICTATyFa KApChl 3aHHAMACHIH
pedopMasay yIIiH MaHBI3ABL

Tyiiindi ce3dep: Kapcoirvik, Kipicmepdi saydacmuipy, scayankepuiirix, FATF, maaday, sannama.

Bb.A. EpkeHoB, AoOKTOpaHT AAMaTHHCKOM akapemun MHHHCTepCTBa BHyTpeHHHX AeA Pecry-
6anxn Kasaxcran nmenn M. Ec6yAraToBa, MarncTp HallMOHAAbHOI1 6€30IIaCHOCTH H BOEHHOTO A€AQ
(r. Aamatpl, Pecrry6anka Kasaxcran): YroAOBHO-TIpaBOBasi XapaKTePUCTHKA A€TAAH3ALMH Mpe-
CTYIHBIX AOXOAOB: IPOGAeMbI KBAAHNPHKAIMA M TAPMOHH3AIMS 3aKOHOAATeAbCTBA PecmyGanku
Kaszaxcran ¢ MeKAyHapOAHBIMH CTaHAQPTaMH.

Hayunas craTps HampaBAe€HAa Ha MCCAEAOBaHME YTOAOBHO-IIPAaBOBbIX MHCTPYMEHTOB IIPOTHBOAEH-
CTBUS ACTAaAU3AITUN (OTMbIBaHI/IIO) AOXOAOB, ITIOAYYE€HHBIX IIPECTYITHBIM ITyTEM, B PECHYGAI/IKG Ka3aXCTaH,
C aKI[eHTOM Ha aHAAM3 COOTBETCTBMS HAIlMOHAABHOTO 3aKOHOAATEAbCTBA MEXAYHAPOAHBIM CTaHAAPTaM
U 00513aTeAbCTBAM B O0AACTH MX HMIIA€MEHTALH. AKTYaABHOCTh HCCAGAOBAHMS 00YCAOBACHA HUBKHM
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ypoBHeM a$pexTuBHOCTHIO IprMeHeHHs cT. 218 YK PK, uro moaTBepxpaeTcs crarucTukoii: 20% ompas-
AATEABHBIX IPUTOBOPOB (2022—2024 rr.) M OTCYTCTBHEM AEA ITO OTMBIBAHHIO AOXOAOB OT HAPKOTOPTOBAH.
ITeAb paboTh! — BbISBACHHE CHCTEMHBIX IPOOAEM IIPABOIPUMEHEHNUS, AOKTPUHAABHBIX IIPOTHBOPE-
9Hil 1 paspaboTKa Mep II0 FAPMOHHU3ALNK HOPM C MEXXAYHAPOAHBIMHU CTaHAApTaMu Ipyrisl paspaborku
duHaHCOBBIX Mep 60pb6bI ¢ oTMbIBaHHeM AeHer (pasee — FATF).
MeTtopoaorys BKAIOYAET CPaBHHTEABHO-NIPABOBOM aHAAM3, CHCTeMHOe ToakoBanue HopMm YK PK,
aHAAM3 CYAeOHOM MPAKTUKU M AOKTPHHAABHBIX TO3HITHIL.

Pe3yAbTaThI HCCACAOBAHMSA:

1. O6ocHOBaHA AByOO'BEKTHASI KOHCTPYKIIUSL COCTABA IPECTYIIACHHUS: OCHOBHOM 0ObEKT — 9KOHOMHU-
JecKHe OTHOIIEHHS, AOTIOAHUTEAbHBIH — HHTEPeChl IIPABOCYAHL.

2. BersiBA€Ha HEOOXOAMMOCTD BHEAPEHHS AOAEBOTO IIOAXOAQ IIPH OLIPEACACHHH IIPEAMETA IIPECTYIIAe-
HMS, B CBA3U C YeM NIpepsokeHa pepakrua 1. 19 HITBC PKNe 3 ot 24.01.2020r.

3. YCTaHOBAGHO TPOTHBOpEdHE MeXAY TEeOpHell <«CIEeNMAABHOTO cybbekTa» (MCKAKOYaomeit
CaMOOTMbIBAaTeACH) M NPAKTHKOM NMPUMEHEHWs, YTO TpefyeT KPUMHHAAM3ALMHU IPOQECCHOHAABHBIX
HOCPEeAHHKOB Yepe3 KBaAUGHUIUPYIOIHI IIPU3HAK.

4. TToxasaHo HECOOTBETCTBUE CyObeKTHBHOI CTOpOHDI mpecTymaeHus cranAapTaM FATE, rae aocra-
TOYHO OCO3HAHMUS IPECTYNHOTO npoucxoxaenus aktusos (due diligence — A0AMHas OCMOTPUTEABHOCTS).

Peaamsanysa npepAOXKeHHI IIO3BOAUT YCHAUTDH 3aIUTY HHTEPECOB IKOHOMMKH U IIPAaBOCYAMSL.
HccaepoBaHMe 3HAUUMO AASL TIPABOTIPUMEHHUTEABHOM IPAKTUKH M PePOPMUPOBAHHS AaHTHOTMBIBOYHOTO
3akoHoAaTeAbcTBa PK.

Kawouesvie crosa: npomusodeiicmeue, rezaruzayus doxodos, omsemcmsennocms, FATF, anaius, 3axcono-
dameavcmso.
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Ky¥KBIKTBIK 5KayaIITBIABIK, MOCeAeC Kail caaapa 60ACHIH MaHbI3Fa ve. EAiMi3 aAeMAIK KaybIMAACTHIKTHIH
MYIIeECi peTiHAe KAAABIKTAPABI 6ac1<apy CaAaChIHAQ ipi pepopMaAap KYPTi3ill, KYKbIKTHIK, 6a3aHbl HBbIFAUTY
YIIiH >KYMBICTAp XXYPTi3yAe. Ke1716ip JAEM EAAEPAIH OH TexdeGeciH JKOHE XaAbIKaPAAbIK KYXKaTTapABIH,
TAAQIITapBIH €CKepe OTHIPHII, KbIAMBICTHIK 3aHHAMaFa ©3repicTep MeH TOABIKTBIPYAAp €HIi3y OGOMbIHIIA
YCBIHBICTAP YKACAAABL

Marepnaapap MeH dpicTep

KaAABIKTapABIH KeH TapaAFaH TYpi-KOpIIaraH OpPTara, aAdM ACHCAYABIFBIHA JKOHE SKOHOMHMKAFra
OPTYPAI JKaFbIMCBI3 3Cep eTeTiH TYPMBICTHIK KaTThl KaaabikTap. TKK 6ackapy caaaceiHAQrsl TaburaTka
JKarbIMCBI3 CAaAAAPABIH aAABIH aAy YIIIH MEMAEKET 9KOAOTHSAABIK KYKbIKTHIH 6apAbII<, cy6$eKTiAepi YUz
MIiHAETTi TaAaIITapAbI GeATiAeAlL

Kasakcran Pecrybamkachl ODKOAOTHSABIK KOAEKCIHIH HOpMAaAapblHA COMKeC >KEKe JKIHE 3aHABI
tyarasap TKK sxumay, caxray, TachIMaspQay, KailTa ©HAEY XKOHe KdAere sKapary OobIHIIA OGeAriAeHreH
epeXeAepAi cakTayra MiHAETTI.

TYPMBICTBIK KATTBI KAAABIKTAPMeEH KYMBIC icTey >KOHiHAeri 3aHHAMaHbIH TAAANTaphIH, IeKTeyAepi
M€H ThIABIMAADBIH CaKTaMay >kep GeTiHiH, TOIBIPAKTHIH, aya MEH CYABIH AACTAHYbIHA, TYPAI aypyAApABIH
TapaAyblHa, COHAAM-aK SKOHOMHKA CaAACBIHAAFBI IIBIFBIHAAPFAa 9KeAyi MyMkiH. JKbIA caiiblH aAeMae
Auapesi, 6e3rek, XXYpeK aypybl KoHe KaTepAi icik CHSIKTBI KaAABIKTApMeH bafiaaHBICTHI aypyaapaas 400
000-HaH 1 MEAAMOHFa AeHliH apaM KafThIC 60AaabI [1].

Bipixxen ¥arrap Yiteimbiabsie Koparan opra skeHIHAETT OaFAQPAAMACHIHBIH (IOHEH) 2025 >KbIAFBI
00AXKaMBI OOMBIHIIA «JAEM KAAAAAPDI XKBIA CANBIH 2,2 MAPA TOHHA KAAABIK OHAIpeTiH 60AaabL. Bya 2009
JBIABI ©HAIPIATEH KOAEMHEH YII ece Ker» [2].

2050 >xpIAFa Kapail aAeMAe KaTTbl TYPMBICTBIK KAaAABIKTApABIH TY3iAy KeAeMiHiH 3,8 MApA TOHHara
Aeiti ecyi 6oaxaryaa [3].

TKK Kypambia yitae, cayaa oObeKTisepiHae koHe 6acKa Ad LIAFbIH KICITOPHIHAAPAL, KOMMYHAAABIK
KBI3MeTTepAI JKeTKi3yIIiAepAe JKOHe SPTYPAI KbI3MeT KopceTyIIiAepAe MafAa 60AATHIH KAAABIKTAD Kipeal.
TKK KypaMbIHAA KYH CailblH KOMMYHAAABIK, IIAPYAIIbIABIKKA JKATIIANTHIH KOITEreH OOALIEKTeD MaiAa
60aapbl. MpIcaAbl, OHAIPICTIK KaAABIKTAp, aybIALIAPYAIIBIABIK KAAABIKTAPBI, KYPBIABIC MaTepHaAAAPBI
KaAABIKTAapBI, MEAUIIHHAABIK, KAAABIKTAP, 9AEKTPOHABI KAAABIKTAp JKoHe 0acKa Aa KOKbICTap. ApaAac Kaa-
ABIKTap KOFaM YILIH eH YAKeH KayiIl OOABIII TaObIAAADL.

TKK-MeH )XyMBIC icTey, 9AeTTe, )KepriAikTi KbI3MeT OOABII TaObIAAABI JKOHE JKepriAiKTi ©3iH-03] bacKa-
PY OpraHAApBIHBIH Ky3bIpeTiHe Kipeai. JKepriaikTi aTKapyIs! opraHaap KOFaMABIK THIHAQYAApP paciMiHeH
OTeTiH YII XXBIAABIK Ke3eHre apHaAraH KoprmaraH opTaHbl KOpray >keHiHAeri ic-mmapasap JKocmapsia
asipaeiipl xane Gexireai [4].

CopaH KeiliH KbIA CAHbIHFBI HETi3A€, €CelITi Ke3eH asgKTaAFaHHAH KeliH 1 akrmanHaH kemrikripmeit Kop-
IIaFaH OPTaHbI KOPFay >KoHiHAeri ic-mapasap YKocrnapbIHbIH OPBIHAAAYBI TYPAABL ecell bepyre MiHAETTI.
JKypTIIBIABIKTBI OCHI iC-ITapaAapFa TAPTY SKOAOTHSABIK KayillCi3AIKTi KAMTaMaChI3 €TYAET] XayaIThl KapaM
6oabIn TabbiAaABL. OChIFaH 6AFAAHBICTHL 9pOIp TYPEBIHHBIE, MUCCHSCHL XKePriAikTi OMAIK OpraHAapbiHa
KOMeK KopceTy xOHIHAeT] ic-KumMbla 60AysI Tric, oiTkeHi TKK-ABI 6apABIK TYPFHIHAAD KAABIITACTBIPAABL,
OAQPABI JKHHAY CXeMaAapPbI OAPABIFBIH JKoHE GAPABIK KePAE KaMTYbI THIC.

AerenmMeH, TaKipube KOpPCETKEHAEH, 3aH TaAaNTaphl YHeMi OpbiHAaAa Oepmerial. Aepexreppe
9KOAOTHSIABIK KBIAMBICKA OAlAQHBICTBI JKBIA CAMBIHFBI IIBIFBIHAAP 91 MuAAMApA AoAAappaaH 258 Mua-
AMApA AOAAADFA AeiliH OarasaHaABl. ByA 9KOAOTHISABIK KbIAMBICTBL €CIPTKi CAyAAChl, apaM CayAachl XKoHe
pasbcudUKAIIIAAYAQH KeHiHT1 dAeMACTi TOPTIHII ipi KBIAMBICTBIK dpeKeTKe alHaAABIPaAbL. OA SKBIAABIK,
KapKbIHMeH S-TeH 7% - Fa peitin oceai [S].

Kaparanabt 06AbICBIHBIH DK0AOTHS AenapTameHTi 2023 5KBIABI PYKCaT eTiaMereH 739 KOKbIC YHiHAICIH
aubIkTapbl. OHbIH imiHpe Tek SO GY3yIubl 9KOAOTHSABIK 3aHHAMAHBI OY3FaHbI VINIH OKIMIIIAIK JKayar-
KepImiAikke TapThIAABL, 680 pyKcaT eTiAMereH IIOAMTOHAAP SKOMBIAABL AelapTaMeHTTIH MoAiMerTiHire,
Kaparanast 06abiceipa 168 TKK moaurospapst 6ap. OubiH 43 % - b1 FaHa 3aHAACTBHIPBIAFAH, KAAFAHAAPDI
PYKcaT KYKaTTapbIHCBI3 XYMBIC icTeral. KypkarTapabl paciMpeyTe KaTBICTBI KapbIM-KATBIHACTBIH ¥3aKKa
CO3BIAYBIHBIH 6acThI ce6e6i-cCaHNTapABIK HOPMaAapFa CaliKeccisaik [6].
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AcTaHa KaAachl 9KIMAITiHIH AepekTepi Ooiibiamma 2021 sxpiabt 330 pyKcar eTiaMereH KOKbIC yHiHALAepi
SKOHBIABII, 60 MBIH TOHHAAQH aCTaM KOKBIC yJaCKEAEPACH THIC XKepAepTe MIBIFAPBIAABI [7].

Ocsl opaifipa KaAABIKTapFa KAaTBICTBI KBIAMBICTBIABIKTBIH PeCMU CTATHCTHKACBIHA Ha3ap ayAapcak:
9KOAOTHSABIK KYKbIKOY3yAap GorbiHmma 2024 sxpiabl 385 ic eHaipicte 60AraH, oHbIH iminAe CoTKa AetiHri
Tepren-texkcepyaep 6ipbiHrait Tisiaivi (EPAP) 6asacbiHaa ecemri kesenae TipkeareHi 275 ic, aAABIHFBI
JKBIAAQPBI XKACAAFAH KBIAMBICTAp caHbl 27 60Aca, aa 2025 sxbiabl 319 ic eHpipicTe 60AFaH, OHBIH imiHAe
][EP]AP 6asacpiHAQ ecenTi KedeHAe TipKeAreHi 230 ic, aAABIHFBI KbIAAAPBI KACAAFAH KBIAMBICTAp CaHsI 15

8].

Kasakcran Pecriy6ankacer KpiampicTsix xopexciniy Epexure 6eairinig 13-Tapays! «OKOAOTHSABIK
KBIAMBICTBIK, KYKbIK OY3yIIBIABIKTAp (asm. «06y3yAap> A€l ©3repTy KepeK. «-IIbIABIK, -IIAIK XYpHAFbI
eciM co3aepAeH XKaHa Co3 XKaCalThIH KypHaK. KyKbIK OY3yIIbIABIKTAp AeTeHAe OY3y eciM co3 eMec, eTiCTiK.
Ously ycTiHe TiAiMi3Aeri my6aAaHKBL CO3AepAEH, KAABKA ayAAPMaAAH KYTHIAYBIMBI3 Kepek. Kyksix 6y3y,
KYKBIK, 6¥3yAap > A€ 3aHAQA beATirece, CO3AIH MOH-MAFbIHACH ©3repMelAl 9pi CO3AI KOAAAHY Ad )KeHiA) A€eIl
araas, 20 KBIAMBIC KYPaMBbI YITiH 5KayaNThIABIKTHI Ke3peTeH. JKoraphIAaFI CTaTHCTHKAABIK MoAiMeTTepre
CoMKeC TipKeATeH 9KOAOTFIIABIK KbIAMBICTAPABIH 94% — bl YIIIIH FaHa, SFHH 4 6ar 6orbIHIIa KBIAMBICTAp
tipkeyre xerkeH. Oaap: 334-6an « Kep KoiHayblH 03 OeTiHmle maipasany» — 34 ic, 335-6an «baasik
pecypcTapsl MeH 6acKa Aa Cy XKaHyapAaphl He ©CIMAIKTepAl 3aHCHI3 aAy> Kypamsl — 70 ic, 337-6an «3aH-
CPhI3 aBIIBIABIK> — 48 ic, 339-6am « OcimMpikTepAiH HeMece KaHYapAAPABIH CHPeK Ke3AeCeTiH SKoHe KYPbII
KeTY KAyTIi TOHT'€H, COHAAM-aK MAMAAAAHY¥Fa ThIMbIM CAABIHFAH TYPAEPIMEH, OAAPABIH 66AiKTepiMeH HeMe-
Ce TYBIHABI 3aTTapbhIMEH (AepI/IBaTTaprMeH) 3aHCPI3 AaTHAABICY > KYPaMbl 6oitsama — 110 ic kyparan [8]

HoTmxkeaep MeH TaAKbIAAyAQD

KpumnHOAOTHIAQ KBIAMBICTBIABIKTBIH, AAABIH AAYABL O0AXKAY Ke3IHAE CTATHCTHUKAABIK, TAAAAYAAPABIH
IIbIHAMBIABIFBIHA KOA XETKI3Y YILiH KbICKa Mep3iMal cTatucTukaMeH Karap, 10-20 xbia OypBIHFBI MOAIMeT-
Tepre xyrineal. bis Kasakcran PecrryGAMKacBIHAQFBI KAaAABIKTApPABL 0acKapy HOPMaAapbIH TaAAQyAQ
CaABICTBIPY YIIiH Kyuiid sxoriran Kasakcran Pecry6ankacsr KpIAMBICTBIK KOAEKCI 9peKeT eTKeH Ke3Aeri
2010 >KbIAFBI CTATHCTUKAHDI A 3epTTeAIK. Bya kedenae 253 ic enpipicTe 60AFaH, OHBIH iTiHAE TipKey 6a3a-
CBIHAQ eCeIlTi Ke3deHAe TipkeAreHi — 184 ic, aAABIHFBI 5KbIAAAPBI XKaCAAFAH KbIAMBICTAP XKAHABI MAIMeTTep
EPAP —ae xxox. EHAl ocbt 2010 5XBIABI TIpKEATEH KbIAMBIC TYPAEPIH TaAAANTHIH OOACAK, €H KOII TipKeAreH
icrep 6oitpHma kapTuHa ToMeHperipeil: «Cy >KaHyapAapbl MeH eciMAiKTepiH 3aHcb3 oHAipy>» (287-
6am) — 97, «3anchI3 ay ayaay» (288-6am) — 69, «JKaHyapaap MeH ©CIMAIKTEPAIH CHPEK Ke3AeCeTiH 5koHe
KYPbIT KeTy KayTli TOHTeH TypAepiHe 3aHcbi3 Kapay (290-6am) — 1S, «AramTap MeH 6yTarapAbl 3aHCbI3
kecy> (291-6am) - 65 ic.

baitkaraHBIMBI3AQH, SKHUi XKACAAATHIH S9KOAOTHIABIK, KYKBIK 6¥3y11.[bIAI)II<,Tap 6o0I1bIHIIA TipKeATeH icTep
2010, 2025 >KbIAAAPBI KBIAMBIC TYpPAepi OOMBIHIIA aca ©3repMereH, eKi 3aH JpeKeT eTKeH YaKBITTa Ad
aTaAFaH KbIAMBIC KYPaMAApPBI KOII TIPKEATeH JKo9He ©3apa CaABICTHIPFaHAA CAaHADBIK KOPCETKIIITepAe alTap-
ABIKTAll abBIPMAIIBIABIK XKOK. O3 keseriHae 6acKa KbIAMBIC TYPA€PiHiH TipKeAMeYi aAAHAATY TYABIPAABL
Bip >xarpiHaH, KbIAMBICTaPABIH a3 5KaCaAybl KbIAMBICTBIK, 5Ka3a MAKCATTaPbIHbIH KOA KETIMAIAIriHiH XOFapbl
60AybIH KOpceTyi MyMKiH. KpIAMBICTBIK ic-opeKeTTep jkacaamaca, KbIAMBICTBIABIKTBIH, aAABIH aAY MaKCaTbl
OPBIHAAABII, KbIAMBICKEPAEPAL TY3€YAIH KaXKeTTiAIri 60AMalt Karapbl ExiHmn xkarpiHaH, 6¥A Kp1AMBICTBIK
KOAeKCTiH 13-TapayblHblH HOpMaAapbiHbIH 4/S5 GOAIriHIH AKAAPATUBTIK CHUIAT AAFAaHBIH, COT-TEprey
IPaKTUKACHIHBIH KYMBIC icTeMeNTiHIH KopceTeai. KpIAMBICTBIABIKTBIH pecME CTATHCTHKACHL OOACA, 9KO-
AOTHSABIK, KbIAMBICTBIABIKTBIH, 9A€YMETTIK ayKbIMbl MEH TapaAybIHbIH HAKThI CAHBIH KopceTnenpi. Mpicaa
peTiHAe KaAABIKTapADBIH TaPaAyBIH a3aiTyaa 3aHHaMachH xyreaeHAipren EO eapepi iminen IToapmapars:
3KOAOT'HS CAAACBIHAAFBI KbIAMBICTAPABIH, PECMH CTaTUCTHUKACBIHA HAa3ap ayAapaibIK.

TToabmapa 6ipHeme JKBIAAAH 6epi 9KOAOTHSABIK KbIAMBICTAPABIH TipKEAYiHiH ©CYi, acipece KaAAbIKTap-
ABL AYPBIC TTalipaAaHbayFa 6ariaaHbICTHI OaiiKaaAbL Meicaa peTiHpe KpiaMbICTBIK KopeKcTiH 183-6a6bIHAR
Ke3aeATeH «KaAABIKTapABI THiCiHITE naﬁAaAaH6ay, COHBIH ilIiIHAE aAaM eMipiHe HeMece ACHCAyABIFbIHA
Kayill TOHAIPETIH TICIAMEH KaAABIKTAPABI IIOAUTOHAAPFa OPHAAACTHIPY > KBIAMBICHIH KEATipyTe 60AaABL
2015 xbiabl — 43 ic, 2023 sxbiabl — 415 ic anbiKTasFan [9].
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Aiita kery kepek, IToapma KpiampicTbik kopekcinig 183 (1) — 6a6bI KaAABIKTAPADBIH 3aHCHI3 ailHAABL-
MBbIH KeHiHeH KaMTHABL. OHAQ KAAABIKTAPABIH 3aHChI3 AlfHAABIMBI PETiHAE AAaM OMipi MeH ACHCAyABIFbIHA,
KaHyapAap MeH eciMAIKTepre Tepic dcepiHiH aATHI 06'beKTHBTIK KaFbIH KYPaitThIH apeKeT KeTipisret: (a)
KAAABIKTApABI cakTay; (3) kapere xapary; (6) KaaABIKTapAbI k010; (B) KaiiTa oHACY; Fr) 33aAAACBI3AAHABIPY;
(r) TacbiManpay. Bya ic-opexeTTep yIIiH aifbIlITyA caAyFa, yuI aifAaH Ceris SKbIAFa AeitiH 6OCTAHABIFbIHAH
ambIpy TYPIHAErl XKOHE KEATIpIAreH 3WSAHHBIH OPHBIH TOATHIPYFa HeMece KaAIlbIHa KeATipy TYpiHAeri
’Ka3aFra TapTHIAYBI MyMKiH. Tarer 6ip Hasap ayaaparTsiH MaceAe, ochl 6anTsiH §§ 1-3-Te: «Erep xopceriaren
apekeTTi xacaraH apam abaiichizpa (unintentionally) apeker etce, oA afibinmya, 6ac 60CTaHABIFBIH HIEKTEY
HeMece eKi XKbIAFa AeiiiH 6ac 60CcTaHABIFBIHAH aMbIPy XKa3achIHA KECIACAL>, -AeTT 6e1<iTiAyi. KaAABIKTapABIH
3aHCHI3 alHAABIMBI YIIiH TeK KaHa KaCaKaHa >KaCaAFaH ic 9peKeT YIiH FaHa eMce, a6aliChI3ABIK HBICAHBIH-
AQFbI 9peKeT YILIiH KiHoAl CyObeKTiAEp Ae JKayaIITHIABIKKA TAPTHIAATHIHBI O€AriAeHTeH.

Bya er KaapbIKTapMeH OalAQHBICTHI KbIAMBICTApFa KATaH JKa3a MeH JKa3aAaH KYTHIAMAHTBIHABIK
INPUHIUIIHIH HeTi3iHAe OCBI CaAaAd YAKeH SKeTicTikTepre skeTin keaepi. OHbI KbIAMBICTBHIABIKTHIH 2015
XKBIAFBI k9He 2023 >KBIAFBI CTATHCTHKACHIHBIE eAdyip aibIpMalIbIAbIFb FaHa eMec, EO-1oiy 2003/35/
EC AupexruBachiH KabbIAAQYbIHAH AQ aHFapaMbI3. AUpPeKTHBa Mylle MeMAeKeTTepre KOpIIaFaH OPTaHbI
KOpPFayFa KaTbICThI iC KYPri3yre KaTbICy YLIIH SKYPTLIBIABIKKA THIMAI MyMKIHAIKTep Gepy MeH akapar-
TaHABIPY MIHAETTEpIiH XYKTelal. Myle MeMAeKeTTep KOCIIapAapra HeMece OarAapAaMaAapra KaThICThI
OTIHIIITEpP TYpPAaABI XXYPTIIBIABIKTHI Xabapaap eTyAl, 63 MiKipiH 61AAIPY MYMKIHAIrIH, COHAQN-AK LIemiM
KaObIAAQY Ke3iHAE XKYPTIIBIABIKTBIH KATBICY HITIDKEAEPIH eCKepyAl KAMTAMACHI3 eTyre THIC eKeHAITiH 3aHu
6exiTken [10].

2022 xpiabl TToapma KpIAMBICTBIK KOAEKCiHE €HTi3iATeH e3repicTep MeH TOABIKTBHIPYAApFa CIHKec
9KOAOTHSIABIK KBIAMBICTAPADIH €Ki TYP1 XKbIPaTHIAABL: KOPIIAFaH OPTAHbIH HeTisri OpTachH AacTayMeH Oail-
AQHBICTBI 9pekerTep (Y, aya, sKep CeKiAAl IKOAOTHSIABIK KAyiNCi3AiKKe KaTep TOHAIPeTiH speKeTTep) KaHe
TikeAell TaOUFH OpTara Kapchl OarbITTaAFaH ic apekerTep. OCBIHBIH HITIKECIHAE Ipbip asamMarTap MeH
3aHADBI TYAFAAQp KAAABIKTApABL 6acKapy HpOLeCiHiH 6eACeHAl KATBICYIIBICH PeTiHAE KbIAMBICTBIABIKTBIH
AAABIH aAyFa JKoHe OFaH Te3iMci3pikke aTcaAbIchin Keaepi. EBpomaanik OAAaKTHIH kenTereH AMpeKTHBa-
AapBl MEH MEMAEKETTIH KaAABIKTApABI 6aCKApy CAAACHIHAAFBI CasCATHIHBIH, MAKCATTAPBIHBIH (KOpIIaraH
OPTaHBIH CallaChIH CAKTAY, KOPFAy SKOHE KAKCapTY, aAaM ACHCAYABIFBIH KOPFay, TAOUFU PeCYPCTapAbL YTHIM-
ADI JXoHe THUIMAI MaliAAAAHy, KAUMATThIH ©3repyiHe Kapchl KYPeCTi IIeNly YIIiH XaAbIKapaAbIK ACHTeHAe
Iapasap Ka6bLAAaYFa mapAeMAecy) KELIEHAIAIT] eTiCTIKKe )KeTYAIH KapaMAAPbIH MOMBIHAATBIIL KEACAL

Eypomnaanik ITapaamenTTin skone EO Kenecinin «Kopuraran opTaHbI Kb(IAMBICTBIK-KYKBIKTBIK, KOPFAy
Typaabl»> Aupextusasapsr 2008.11.19 Ne 2008/99/ nerisinae Opak eapepiHiH 3aHHaAMaAApbI OipiHFail-
AaHABL Mbicaasl, [epMaHMAAA KAAABIKTAP alfHAABIMBI, )KaHyapAAPABL KOPFay MEH CYAQPABI AACTAY asChIHAA
JKaCaAaThIH 9KOAOTHSABIK, KbIAMBICTAp YILiH >KayaNThIABIK JKYHeci 6eAriAeHTeH. bipak ocpIHAQN KBIAMBI-
CTBIK YKIMAEPAIH aOCOAIOTTIK CaHBI KOII eMec, KBIAMBICTAPABIH, KOIIIIIAIri afibIIIIIYA CAAYMEH asKTaAAABI
(57%) [11].

AupexTtuBapa TapanTapAblH 9pKANCHICH KOPIIAFAaH OpPTaHbI KOPFAayFa >KayaIThl OPTaHAAPABIH KbIA-
MBICTapABI T€PTeN-TeKCePyTe JKoHe KBIAMBICTHIK, KYAAAAYFa JKAyalThl OPTAaHAAPMEH BIHTHIMAKTACTBIFbIH
KaMTaMachl3 eTy KOHIHAE KAXeTTi xaHe bapabap mapasap KabbaAaiThIHbIH Oearirepl. COHBIMEH KaTap,
YATTBIK ACHTeMAe OKIMITiAIK-KYKBIKTBIK KaHA eMecC, KbIAMBICTBIK KayaITbIABIKKA TapTYABI KaMTaMachl3
€Ty JKOHIHAe KOKeTTI IapaAap KaObIAAAQY KePeKTiriH yChIHABL IepMaHMs 3aHHAMaCBIHAQ KAAABIKTApPADI
KacaKaHa PYKCATChl3 ©HAETEeHI YIIIH aibllIIYA CAaABIHAABI HeMece 0ecC JKbIAFa A€HIH OGOCTaHABIFbIHAH
albIpBIAAABL. AA aGafiChI3ABIK, JKAFAQMBIHAQ, KE3AEHCOK KAAABIKTAPABL THICTi PYKCATCHI3 OHAENTIH 60ACa,
aMbIIIIIYA HeMece YII XKbIAFa AeHiH 60CTaHABIFBIHAH anbIpy TYPiHAET )Ka3ara TAPTHIAAABL €KEH [12].

Eaimizain KpiAMBICTBIK KOpEKCiHAE GeATiceHTeH 6apAbn< 9KOAOTHSIABIK K¥KbIK6¥3yAapAbI TEOpHIAA
TikeAell oObekTiciHe Kapa# exire beneai: a) JKaAnbl cHIaTTarpl 9KOAOTHSIABIK, KBIAMBICTBIK, KYKBIK,
6y3y (wbiabism ) Aap; 6) apHaitbl 9KOAOTHSAABIK KBIAMBICTBIK KYKbIK 63y (uivtibicm)aap [13].

JKaArms! cHmaTTarbl KbIAMBICTBIK, KYKbIK OY3YIIBIABIKTAp TYTACTall AAFaHAQ TAOUFHM OPTAFa, apHAMbI
3KOAOTHSABIK KBIAMBICTAPFA — TAOUFU OPTaHbIH KOMIIOHEHTTepiHe HeMece Kypamaac Genikrepine (aya,
Cy, JKep XoHe T. 6.) KOA CYFaTBIH KbIAMBICTAp XaTaAbl [ 14].

OKOAOTHSIABIK, KYKBIK OY3yAap KYPaMAApPBI apachIHAH KOPIIAFaH OPTaHBI KOPFAy JKoHe TaOUFU pecyp-
CTapABI YTHIMABI ITAMAAAQHY CAAACBIHAAFBI KOFAMABIK KaTbIHACTAPFa KOA CYFaTbIH apHaibl S9KOAOTHSIABIK
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d6aixxamu AXK., Pyctembekosa [I.K. KazakcTaH Pecny6nukachl KbiIMbICTbIK KOAEKCIHAE. ..

KbLAMBICTapABL Taapan kopertik. KP KK «328-6an. Cyaapabl AacTay, KOKBICTAy HeMece capKy>, «329-
6ar. AtMocdepaHsI AacTay>, «330-6am. TeHis opracsH AacTay>, 332-6arm. JXKepai 6yaaipy> Kypamaapst
KaAABIKTApMEH 0afAQHBICHL 0ap 9KOAOTHSIABIK KBIAMBIC KYPaMAAphl 00AbII Tabbiaaabl. Bya Kypampapaa
KBIAMBIC JKacay OpHBI 9p TYpAi. Bipi cyaapra, 6ipi armocdepara, TeHi3 opTachiHa, SKepAl AaCTaFaHbl YIIiH
JKayanKa TapTYAbl KO3AEHMAL JKOHE OAapAbIH ap61pi 6ombiama KP KpIAMBICTBIK, MPOLECTIK KOAEKCTiH
113-6a6b1Hb1H 1-TapMarbiHa cafikec «KpIAMBICTBIK ic GOMBIHIIA ASAEAAEHYTE SKATATBIH MOH-KafAap>
KaTapbhlHAQA. ATaAFaH KYPaMAAPABI TAAAQY HOTHXKECIHAe KOPCeTiAreH HOPMAaAAPABIH AHCIO3UIIMSAAPBIH
6ipi3AeHAipy KaXKeT A€l ofAaiMbI3. MaceAeH, S3KOAOTHSABIK TaAAIITapABI 6¥3yMeH 6arAaQHBICTBI KbIAMBI-
CTapABIH GaPABIFBI AQ MATEPHUAAABIK KYPAMAAFBI KBIAMBICTAPFA JKATAABL, KbIAMBICTHI AIKTAAABL AEII €CEIITEY
YIIiH KypaMHBIH 0OBEKTHBTIK JKarblH KYPAUTBIH JPEKETTEP «aNTAPABIKTAN 3aAaA>, «ipi 3asaa», «aca
ipi 3aAaA» KeATipyre okeIl COKca HeMece 9KeIl COFYBI MyMKiH 00Aca HeMece aAAMHBIH AEHCAYABIFBIHA
3USIH KeATipyi THic. 3aaaapapablH Typaepi 6oribiHma «CyaapAbl AacTay, KOKBICTAY HeMece CapKy YILUiH»
aMTapABIKTAM 3aAaA KEeATipreHi YINiH >KayaNlTBIABIK Ke3peATeH. ATMOCQEpaAbIK ayaHbl, TeHi3 OpTachiH
HeMece JKepai 6YAAipy YIOiH afTapABIKTAM 3aAaA HEAIKTEH 6earireHOereH? OApe OCHI KYpaMAap YLIiH
KY3 MbIH afABIK, €CENTiK KOPCETKIIITEH aCaThIH MOALIEPAETI SKOAOTHAABIK, 3AAAAABI XKOIO HEMECE Taburu
PeCyYpCTapABIH KACHeTTePiH KAAIIBIHA KeATIpY YIIiH KeTeTiH IIBIFBIHAAP oTeAaMeyi THic 1e? bip MbIH ailABIK
ecenTiK KOPCeTKIlITEH aCaThIH AACTay OOAFaHFa AeHiH aTMocdepara, epre, TeHi3re 3aAaA KEATeHIH KYTY
kepek me? ATMocdepaAblK ayara, Kepre KaAABIKTAPABI 3aHCBI3 TACTall, alTapABIKTAl, ipi HeMece aca ipi
3aAaA KeATipy oKuraaapsl ken (Mblcaabl, 24 kpipkyitek 2013 sxbiarpl Kamaran keH OpHBIHAQ Ia3 KyObl-
PBIHBIH XXAPBIABII, CAAAAPBIHAH KYKIPTTi CyTeKTiH (iAeCHe-KaTTbIK ras) arybl OKUFacChl OPBIH AAABI, KEH
OPHBIHbIH JKEPYCTi XoHe TeHi3 KellleHAEPIHIH aAay KOHABIPFBIAAPBIHA XKiOepiAill epTeaal [15]. NCOC
xone Agip KCO xoMmaHusicsr ATbipay OOABICTBIK 9KOAOTHS ACTIAPTAMEHTIHIH OaraAaraH 9KOAOTHSIABIK
aca ipi 3aaaabl — 134 MuAAMapA TeHTe aHbIIIIYA CAAy TYPaAbl YHAFAPBIMbIHBIH 3aHABIABIFBIMEH KeAicIew,
COTKA 5KYTiHAL AAAfIAQ COT YHFAPBIMABI KYIIIHAE KAAABIPY HIEIIiMiH IIbIFAPADI [16] .

2014 sxbiarsr 13 sxearoxcanpa Kasakcran Pecrry6auxacsiasig OHeprerrka Munuctpairi, NCOC sxane
OYK KaTbICyImIbIAAPEI APACBIHAA COHFBI GipHeme KBIA iIITIHAE TYBIHAQFAH 6ipKaTap ©HAIDICTIK, KAp>KbIABIK,
JK9HE 9KOAOTHSIABIK MICEACAED PeTTeAII, 134 MAPA 9KOAOTHSABIK 3aAAAABI KELTIpill, GYFaH AeHiH TOACHIeH
10 MApA, 287 MAH. ecebiHe SKaTKbI3BIABIIL, ©3apa KeAiciMre Keapl [16].

Keitinnen DKCITIO kepmecin eTkisyre S0 Mapa Tenre 6eperin 6oabm, Kasakcran Tapabsr ocer
CaAaparbl HOPMATHBTIK aKTiA€PAi XaAbIKapaAbIK HOpMaAapra COMKEeCTEHAIPY YIIiH 3aHHaMara e3repicrep
HIi3y TypaAbl yaFAQAACKAH €Al. BYA KbIAMBIC KypaMbIH aHBIKTAYABIH TOKIPUOEAIK KUBIHABIKTAPbI OOABIIT
pecMHu TipKeyTe AeMiH >XeTIeH OTBIPFAaHBIH JK9HE IKIMIMIAIK >XKoHe KBIAMBICTBIK, K¥KI)IK6¥3YAap TYPaAbl
KYPaMAAQPABI 3aHHAMaAa KATaH PETTEYAIH XKETKIAIKCI3AITIH KopceTeai.

Tarbl 6ip MaceAe, 3aH IIBIFAPYLIbI ATAAFAH OAlTapABIH aTaybHA KATBICTHI Ad Oip JKyfeAiikTi cakra-
MaraH. CyAapABI AaCTay, KOKBICTAY HeMece CapKy Aell aTafAbL, OipaK TeHi3 opTachlH AacTay Aefial. Apamsar
TipIIiAiK eTy GapBICBIHAA TeHi3AepAl KOKBICKA TOATBIPBIIL, CAPKY dpeKeTTepiH JKacall OTHIPFaHbI bapImara
moaim (Kamaras Mpicaabt HasapbiMbI3pa). EHAele, Here TeHisre KaTbICTbI AacTay, KOKbICTAy HeMece CapKy
ATl GaIIThl aTaMaraHbl TYCIHIKCI3. DAape aTMoc¢epaAbIK ayara KOKbICTAPABIH dCepi XKOK AeIl KiM aiTa aAa-
Ab1? a3 TOATBIpFaH MapAap SAAEKAIIAH acIIAHAA YIIBII ayaHbl AACTAYAQ, 3aybITTAPAAH IIBIKKAH KAAABIKTap
aTMocepaAbIK ayaHbIH KypaMbIH 0y3yaa. XKepai KoksicTapMeH OYAAIPY OpBIH aAbII KYp eMec me? JKepre
TaCTaraHHBIH 6epi Kail Ke3ae exeHi 6earicis, ayara >KeTeTiHi aHbIK KOH. OHTIIece, OPMaHbI KOII aliMaKTbIH
ayacbl MeH OHAIpic OpBIHAAPDI KOII aiiMAKTHIH ayachl Here 6ipAeit O0AMarAbI?

DyA OCBI KbIAMBICTApABI TipKeyTe AeHiH SKeTKi3yre HeMece dKIMINIAIK KYKBIKOY3YLIBIABIKTAP AT TAHY
9peKeTTepiH HaKTHI aHBIKTAII, KOPIIAFaH OpTaFa KeAETiH 3aAaAABI A3aHTYFa BIKIAABIH THTi3ep eal. 3asaa-
AQPABI aHBIKTAFaHMeEH, 9KOAOTHSIABIK 3aAAAADBI KO0 HeMeCe TAOHFU PeCypCTapABIH KaCHETTEPiH KAAIbIHA
KEATIpy YIIiH KeTeTiH LIBIFBIHAAPABL OI0AKETKe KalTapy oTe 6asty skypeai. 2025 SKBIAFBI CTaTHCTHKAADIK
MaAIMeTTepAE SKOFAPbIAAFBI OAIITApABIH ilIiHEeH Tek KaHa «ATMOcdepaHbl AacTay> Kypambl OOFbIHIIA
MaTepUaAADIK 32AaAABIH JKoHE OHDIH OTeAyiHiH 6eAriAeHIeH coMachl TypaAbl MaAiMeTTep (MbIH TeHreMeH)
raHa TipkeareH. KaAran Kypamaap 6OFbIHIIA KBIAMBICTBIK iC Tepreyre, COTKA JKeTrereH. 329-6am 60bIH-
mra sxaAtisl comacst 102 718,03 mbiy TeHre 3aaaA KeareH, oHbiH 83335,03 Mbig TeHreci MeMaekeTke, 19383
MBIH TeHTreci keke TyAraAapra Kearipiaren. Kaittapsiaran comacet — 1 186,571 mbiy Tenre. Oa MeMae-
KeTKe KaiTapbiaraH. JKeke TyAraAapra KATBICTBI IIBIFBIHAAP YaKbITbIABI ToAeHOereH. JKaAmbl coMaHbIH
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5732061,406 MbIH TeHreci OOMBIHIIA KbIAMBICTBIK, iCTEPAIH Teprey Mep3iMi TOKTaTbIAFaH, OAAp OOMBIHIIA
teaenreHi S07 150 mpiH TeHre. CoHpa mamaMeH 1 % raHa IIBIFBIH KAATIBIHA KEATipiATeH [8].

JKorapriparsr crarucTika KpIAMBICTBIK KOAEKCTe « ATMOC(epaHbI AacTay > (SKOAOTHAABIK 3aHHAMaAL
aTMocdepaAbIK, ayaHbl KOPFay Aell beArireHreH) YIIiH FaHa 3aAaA KeAeAl, 6acka OpHIHAAPAA SKOAOTHSIABIK,
HOpMaAap Oy3bIAMariabl AeTeHAl 6iapipMece kepek. Bya KYKbIK KOpFay OpraHAapbl KbI3METIHAE 9KOAOTH-
SIABIK KYKBIK OY3yAapABI aHBIKTAy MeH Tepreyre, COT IIPAaKTUKAChIHA KATBICTBI MaceAe Oap eKeHiH 6iapipeal.

Consimen Katap, Kasakcran Pecrybauxac KpIAMBICTBIK KOAEKCIHAE KAAABIKTAPABIH 3aHCHI3 aflHAABI-
MbIHA KAPChI iC-9peKeTTep YIIiH XKayalThIABIK TiKeAeH 6eariaenberes. 3anpa PaAHOAKTHUBTI 3aTTap, KayinTi
3aTTap YILiH FaHA XKAyaITHIABIK, 6ekiriaren. Oa 60aca, 03 Keserinpe KAAABIKTAPABIH 3aHCBI3 alfHAABIMbIHA
KapcChl ic-apexeTTep (SKOAOTHSABIK 3aHHAMAFa COMKeC Ke3 KeAreH KAAABIKTapABIH TYPAEpIH - cakray;
K9AEre JKapaTy; KAAABIKTAPABI JKOI0; KalTa ©HACY; 3aAAACBIZAAHABIPY; TaCbIMaAAay) YIIiH >Kayalnka TapTy
MYMKIHAIKTEPIH HIEKTEeHAIL.

Bya Tex KyKbIK KOpPFay OpraHAAPBI AAABIHAQ TYPFaH MoCeAe eMeC, OCBIHAAM KbIAMBICTAPADI AITyMeH,
COT TepreyMeH aMHAABICATBIH 6oAamIak, KbISMETKEPACPAIH aAABIHAA 6irim aAyMeH 6ailAQHBICTBI MaCeAe-
AepAIH Ae 6ap eKeHIiH KopceTeal.

Keaeci Maceae, kiHo PpopMachIHA KATBICTBL. DKOAOTHSABIK, KBIAMBICTAp «OpMaHAApABI JKOI0 HeMece
3aKbIMAQAY> KYPaMBbIH KOCIIaFAaHAA TeK KaHa KACAaKaHAABIKIICH JKACaAaAbL YKBIIICBHI3 KOAAQHY CAAAAPBIHAH
HeMece HeMKYPaMABIAbIK HITH)KeCiHAE KOpIIaFaH OpTara KaHIIaMa 3aAaA KEAill KaThIp, TipKeATeH KYKBIK
Oy3yAapABIH 6achIM GOAIri KbIAMBIC KyPaMBbI 9AeMeHTTepi 60AMaybIHA GafAQHBICTHL (aKOAOTHSABIK KYKBIK,
Oy3yIIbIABIKTapMEH KeATipiAreH 3aaaa coMachl 2966263,748 meiH Tenrenin 401404,332 T. KbIAMBICTBIK,
KYKBIK OY3yIIbIABIK KYPAMBIHBIH 0OAMAyBIHA OaAQHBICTBI MOH-KANAAP HeTi3iHAe KBICKAPTHIAFAH. 4 6oAiM.
Asxmanrzan KbiAmbicmblK icmep 00ilbiHa MAMepuardbix 3aAaA10b1y OeAzireHzer COMACDL HIHE OHbLY OMMEAYi
myparvt marimemmep). [8].

OKOAOTHSABIK, KBIAMBICTAp KOPIIAFAH OPTara 3MSH KeATIpeTiH 3aHCHI3 MOMiAeAepAEH aKira Tabyra
00AATBIH Ke3 KeATeH JXepAe 60AaabL. DKo-KbiaMbIcKepAep KasakcTarra JKbIA CafibIH 3,5 MUAAHAPA TEHTere
3HSH KeATipeai, aa 20-AaH a3biH oTeiiai [17].

KpIAMBICTBIK KOAEKCTIH 341-6a0BIHAAFBI OPMAHAAPADL JKOI0 HeMece 3aKBIMAQY KYPAMBIHAQ HEAIKTeH
«YKBIIICHI3 KOAAQHY CAAAAPBIHAH JKOIO He 3aKbIMAAy> apekeTTepi beariaenren? Cyaapabl, JKepai, ayaHsl
OYAAIPY Ke3iHAE A€ KAaAABIKTAPABI TACTAY, YKBIIIChI3 KOAAQHY, AACTAy OPBIH AAAABI EMeC ITe?

Friabivu epTTeyAepAe A€ 9KOAOTHSIABIK KBIAMBICTAP YIIIH KiHO pOpMachl OOMBIHIIIA AYPHIC CAPAAAYABIH
MaHBI3ABIABIFBIH KOPCETKEH. « DKOAOTHIABIK 3aHHAMAHbIH Kel0ip OY3yIIBIABIKTApbI KaCaKaHa A, a0afChI-
3AQ AQ SKacaAybl MYMKiH (cy, 5Kep, aya jkoHe T.6. AaCTaHFaH XaFpaiiaa). Mbicaaby, 6ip anTa iminpe ©ckeMen
Cy KoFMachIHa IIEKTi PYKCAT eTiAreH KOHIeHTparuschl 300-AeH acTaM 3MSHABI 3aTTap 6ap Ta3apThIAMAFaH
aliHaABIM CybI Toriaal. MyHbIH ce6ebi xepriaikTi 6ailbITy $pabpUKaCbIHAAFBI aKayAap OOAADL, COHABIKTAH
6¥A JKaFrAaAa 3MAH KeATIpyIIiHiH HUueTi 6ariKaAMaiAbI> [18].

3.r.A., mpodeccop PT. HypraeB «AOaiiChI3ABIK YIIIH KBIAMBICTBIK JKayalIThIABIK, PecrryOAMKaHBIH
KpbIAMBICTBIK KOAEKCIHIH THiCTi 6a6bIHAQ TikeAell GeAriAeHreHAe TYBIHAQHMADBI>, — A€TI )Ka3FaH 19].

«Ic-apexerTin Cy6’beKTI/IBTiK >Karbl KiHOHIH KacaKaHAABIK Ta a0aiiChI3ABIK Ta HBICAHBIH 6iAAipeAi>> Aeln
«Armocepannl aactay>», «CyaapAbl AacTay, KOKBICTay HeMece CapKy>» KypPaMbIHA KATbICTHI XasraH [ 13,
270].

Anaiipa apHaAbI OKY-METOAOAOTIIIABIK MATE€PHAAAAPABIH JKETiCIIeYIIiAiri MeH KAacaKaHAABIK ITeH
a6alChI3ABIKTDI XXbIPATYABIH AATOPUTMI 3aHU 6exiTiAMereHAiKTeH, KYKBIKKOPFay OpTraHbl KbI3METKEPAepi
AAABIHAQ KiHO HBICAHAQPBIH GeKiTyre KaTbICTBI KYPACAl MaceAe TyBIHAANABL OA «A6afiChi3 KbIAMBICTAp-
ADBIH aAABIH aAy np06AeMacmMeH TBIFBI3 OAMAAHBICTBI TAFbI 6ip MJCeA€ — OAAP KeATIPeTiH 3USHABI a3aUTYy.
Cebe0i, a6ai1ChI3 KBIAMBICTAPABIH CebemTepi, AeMeK, OAAPABIH ©3AepPi JKAKBIH APAAA TOABIFBIMEH SKOMBIAYBI
exiTarail. COHABIKTaH OAQp KeATipeTiH 3HSHABI a3alTy YAKeH IIPaKTHKAABIK MaHbI3Fa He>» aereH IL.C.
Aareabain nikipin pacraiiast [20, 79].

KopbITeIHABI
Oaait 60Aca, 3epTTey HOTIXKECIHAE TOMEHAETIAEH KOPBITBIHABIFA KEAAIK:
Kasaxcran Pecrrybankacst KpIAMBICTBIK KOAEKCIHAE TYPMBICTBIK KATTBI KAAABIKTAPABIH 3AHCHI3 aiHA-
ABIMBIHA KQpChl iC-opeKeTTep YIIiH XayaIIThIAbIK MOCEAECiH TOAbIFBIMEH HIeITy YIIiH:
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— OipiHImiAeH, TPaKTHUKAAA AJA OCHI KEATIPIATeH 3aAaAADBIH KOAEMIH aHBIKTAY OapBICBIHAA KBIAMBICTBIK
iC KPICKAPTBIABII, KOPIIAFaH OpTaFa 3UAH KEATIPY iC-opeKeTTepi YIIiH dKiMIIIAIK 5XayaIlKa TapTy¥a aybICybI
MYMKiH;

— eKiHIIiAeH, dKOAOTHSIABIK, K¥1§bn<6¥3yz\app,a KacaKaHAABIK (aKTiCiH aHBIKTAyABIH KHUbIHABIFBI MeH
Teprey MeTOAOAOTHSICHIHBIH, OOAMaybI (Kasaxcran Pecriy6anxacst XKoraprsr Corbinbly «CoTTapably
Kel0ip 9KOAOTHSIABIK, KBIAMBICTBIK, KYKBIK OY3YILIBIABIKTAp YILIiH JKayaIITHIABIK XXOHIHAET] 3aHHAMaHbI KOA-
AaHybI Typasbl>»> 18 MaycbiM N2 1 2004 5xbIAFBI HOPMATHBTIK KayABICBIHAQ KiHO HBICAHAAPBIHA KATBICTBI
3aHHAMAaHbl KOAARHY JKalAbI TyciHAipiameren [21];

— ywiamipseH, KyKbIKKOpFay opraHbl KbI3MeTKepAepiHiH KBIAMBICTBI AIyFa KYABIKCBHISABIFBL Bya
KaTapAa MAMAaHAAPABI AAFIBIHAAYFaA epekille Hazap ayaapy KaxeT. EPVO 6a3acbIHAQFBI )KOFapbI OKY OPBIH-
AQPBIHDBIH KYKBIKTaHY (6a1<aAaBp) 6iaim Oepy baraapAaMaAapbIHAA TYPAKThI AAMY MaKCATTAPBIH OKBITATIH
«IKOAOTHSIABIK, KYKBIK> IT9HI JKOKTHIH KAaCBIHAQ (KoapanbicTarsr 47 6iaim bepy 6GaraapAaMaAachIHbIH
23-iHpe FaHa 11oH peTinae Oexitiaren. — EPVO 6asacsr, https://epvo.kz/#/register/education _program).

biaixTi 3aHrepaepai AafbIHAQY MEMAEKETTeTi KbIAMBICTAPABIH, AAABIH AAYAQ, 3aHAAPABI KaGBI_AAaY MeH
MeMAEKeTTIK CasiCaTThl aHBIKTAayAA AQ MAaHBI3ABI eKeHiH eckepcek, Kasakcran Pecrrybankacst KsiampicTsig
KOAeKCIHIH 13-TapaybIHbIH HOPMaAApbIHBIH 4/5 GOAIriHIH AeKAAPATHBTIK CHIIATHIH asafTsii, [epMaHs
CeKIAAL MeMAEKETTEPAIH 9KOAOTHSIABIK KBIAMBICTAPADI TIDKEYAET] TOKIpHOeciH 3epaeAel, pecMu Tipkeyre
JKeTKi3yre Ae MYMKiHAIKTep TYFbI3aThIHbI aHBIK,

By 03 Ke3eriHAe KaAABIKTAPADI OACTAIIKbI CYPBITTAYABIH THIMAIAITiH HACHXATTAy )K9He THICTi LIapaAap
KabbIAAQTL, )KOAFA KOIOABIH, KETKIAIKCi3AIriH 6arikaTapbl. COHABIKTAH «Dbya >xoapa MeMAeKeT eH aAABIMEH
Oaaa bakmapaH OacTar, MEKTeII, KOAACAX, SKOFaPBI OKY OPBIHAAPHI ACHTeHIHA® XKYIeAeHIeH TYpAeri 6iaim
6epyAi KAaMTaMachI3 eTill, KOKbICTAPAbI CYPBINTAayABIH MaHbI3ABIABIFBIH FaHA eMeC, OAAPABI KaAal, Kalaa
CYPBIITay KepeKTiriH, bIHTaAQHABIPY JKYHeCiH 50AFa KOobI THic. bIHTaAaHABIPYABIH TOMeH OOAybI a3aMar-
Tap MeH YHUBIMAAPABL TYPMBICTBIK, KATThI KAAABIKTAPABL CYPBIITAYABIH IIAfAACKI MEH AYPBIC GaCKAPYABIH
MAaHbI3ABIABIFBIH TYCiH6eyiHe 9KeAyi MYMKiH>» €KEHAIri IIbIFaAbI [22].

Kasaxcran Pecrry6anxacsisbiy KpIAMBICTBIK KOAeKCiHIH «329-6am. ATMocepansl aacTay>, «330-
6am. Tenis opracsiz AacTay>, 332-6am. JKepai 6yAAipy> KypaMaapbl KaAABIKTapMeH GaiAaHBICHI Oap
9KOAOTHISIABIK, KBIAMBIC HOPMAAaPABIH AUCITO3HIIUSAAPBIH «aUTAPABIKTAH 3aAaA>, «ipi 3aaaa», «aca ipi
3aAaA>»> KeATIpyre JKell COKCa HeMece JKeIl COFYbl MYMKIH ic-9peKeTTep >KacaFaHbl YIIiH AeIl 3aAaA TYP-
AepiHe KaThICThI 6ipisAeHAipyAi KaOKET eTeAl.

Kopimaran opTaHbI KOpFay TeK YATTBIK, A€HIefiAe FaHa eMeC, COHBIMEH KaTap XaAbIKapaAbIK AeHTelAe
Ae JKy3eTe acBIPBIAYHL KepeK. OChIFaH OaAQHBICTHI KOPIIAFAH OPTaHbl KOPFAY CAAACBIHAAFBI KBIAMBICTBIK
KYKBIKTBIH POAIH XaABIKAPaABIK ACHI€HAE A€ AAMBITY KaXKeT.

AJK. A6pmKkaMu, aBTOP KOPPECHOHAEHT, KAHAMAQT FOPHAHYECKHX HAyK, ACCOLHHPOBAHHBIA
npodeccop, 3aBepyromasi KadeApoH TrpakKAaHCKOro H TpyAaoBoro mpasa Kaparampmeckoro
yHHBepcuTeTa HMeHHu akasemuka E.A. Bykerosa (r. Kaparamaa, Pecry6amnka Kasaxcran); A.K.
Pycremb6exoBa, ookrop PhD, acconuupoBanHsiii mpodeccop, npodeccop KadpeAps rpaskKAQAHCKOTO
u TpyAoBoro npasa Kaparananackoro yausepcateTa nMens akasemuka E.A. Bykerosa (r. Kapa-
ranpa, Pecny6anka Kazaxcran): OTBeTCTBEHHOCTD 32 IIPOTHBOACIICTBHE HE3aKOHHOMY oGopoTy
TBEPABIX GbITOBBIX OTX0AOB B YTOAOBHOM Koaekce Pecmy6ankn Kaszaxcran: 3akoHOAaTeAbHBIE H
NpaKTHYeCKHe aCIeKThI.

B crpane mpopoaxaeTcs NpHHSATHE 3aKOHOB M PaTHQMKAIMA MEXAYHAPOAHBIX AOKYMEHTOB,
HAIIPaBAEHHBIX HA YAyYILIEHHe OAQrOCOCTOSIHMS HacCeAeHMUS, YNCTOTY IIPUPOADI, OKPYXKAIOLIEH CPEeABI,
ee COxpaHeHHe. JTO O3HAYAeT, YTO SKOAOTMUecKas curyarnus B Pecrybanke Kasaxcran ocHoOBbIBaeTcst
Ha COBMECTHBIX PeIIeHHIX MEXAYHAPOAHOIO COOOIIECTBa, AAET BO3MOXHOCTD IIPEOAOAEBATD CAOXKHBIE
npobaemsl uepe3 obmupe pemenus. OpAHAKO aHAAU3 IIPAaBOBBIX OCHOB YTOAOBHOM OTBETCTBEHHOCTH
3a HapylIeHHe 3aKOHOAATEABCTBA, CBSI3AHHOTO C TBEPABIMU OBITOBBIMU OTXOAAMH, KaK OAHOMN U3 $popM
IPaBOBOM OTBETCTBEHHOCTH II0Ka3aA, YTO B 3aKOHOAATEABCTBE BCe ellfe eCTh KAI0UeBble BOIIPOCHL. JTO, B
CBOIO OYepeAb, CIOCOOCTBYET HAAACKAIINM MEeXaHH3MaM IIPUHYKACHIS K HapYLISHUIO HOPM B obAacTn
9KOAOTHH ¥ B OyAyIeM COBEpLIEHCTBOBAHHIO 3aKOHOAATEABCTBA CTPAHbI B 9TOM CPepe ¥ MOBBIIIEHUIO
3¢ PeKTUBHOCTH IIPaBOBBIX HOPM. LleAbt0 pabOTHI SIBASIETCS BBISIBAEHHE TEOPETHIECKUX K IIPAKTHIECKUX
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pellleHHsT IIPeCTYNACHHH, CBSI3AaHHBIX C OTXOAAMHU B YTOAOBHOM 3aKOHOAATEABCTBE, ITyTeM PACKPBITHS
IPUYMH HEAOCTIDKEHUs OPUITMAABHOM perucTpanuu. Ksydenne onsira crpan EBpormnst (EC — Iloabma,
Tepmanus 1 AP.), AOGHBIIMXCS yCIIeXa B IPEOAOAEHUU OTXOAOB, IOKA33A0 PEAABHOCTD K TOYHOCTH 06meit
AASL AQHHBIX CTPaH ACTMTUMHOCTH — YTOAOBHOI OTBETCTBEHHOCTH. B pesyAbraTe McCA€AOBAHMS BBISIB-
A€HBI IPEISTCTBUSL B IPUBACYEHNH K YTOAOBHOM OTBETCTBEHHOCTHU 33 YIOAOBHBIE [IPABOHAPYIIEHHS B
00AACTH 9KOAOTHH, IPEAAOKEHBI U3MEHEHHS M AOTIOAHEHHSI B YTOAOBHBII KopeKe Pecrrybanku Kasaxcran
Ha OCHOBe OQHIIMAABHOM CTATUCTUKH IIPECTYIHOCTH B AAHHOH cdepe.

Karouesvie crosa: meepdvie 6vimosvie omxodv (TBO), Yeorosnwiti xodexc Pecnybauxu Kaszaxcman,
aK0AO2UHECKUE NPECYNAEHUS, HE3AKOHHBLIL 000pOm, IKOAOUHECKOE NPABO, Y20A08HAS OMBEMCINBEHHOCHY,
XAAAMHOCMb, NPeOHAMEPEHHOCTb, MeNOYHAPOOHbITE onbim, onvim TToAbuuu.

A.Zh. Abdizhami, corresponding autor, Candidate of Law, Associate professor, Head of the
Department of Civil and Labor Law of the Karaganda University named after Academician E.A.
Buketov (Karaganda, Kazakhstan); D.K. Rustembekova, PhD, Associate professor, Professor of
the Department of Civil and Labor Law of the Karaganda University named after Academician
E.A. Buketov (Karaganda, Kazakhstan): Responsibility for combating illegal trafficking of solid
household waste in the Criminal Code of the Republic of Kazakhstan: legislative and practical
aspects.

The country continues to adopt laws and ratify international documents aimed at improving the
well-being of the population, the purity of nature, the environment, and its preservation. This means
that the environmental situation in the Republic of Kazakhstan is based on joint decisions of the interna-
tional community, which makes it possible to overcome complex problems through common solutions.
However, an analysis of the legal basis of criminal liability for violations of legislation related to solid
household waste, as one of the forms of legal liability, has shown that there are still key issues in the legis-
lation. This, in turn, contributes to appropriate enforcement mechanisms for violations of environmental
standards and, in the future, to the improvement of the country’s legislation in this area and to increase
the effectiveness of legal norms. The aim of the work is to identify theoretical and practical solutions to
crimes related to waste in criminal legislation by revealing the reasons for the failure to achieve official
registration. Studying the experience of European countries (EU - Poland, Germany, etc.) that have
succeeded in overcoming waste has shown the accuracy and precision of the legitimacy common to these
countries - criminal liability. As a result of the study, obstacles in bringing to criminal responsibility for
criminal offenses in the field of ecology were identified, amendments and additions to the Criminal Code
of the Republic of Kazakhstan were proposed based on official crime statistics in this area.

Keywords: solid waste management, Criminal Code of the Republic of Kazakhstan, environmental crimes,
illegal trafficking, environmental law, criminal liability, negligence, premeditation, international experience,
Polish experience, German experience.
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AKTyaAbHOCTb TE€MbI HCCACAOBAHUS O6yCAOBAeHa pacTymuM IpUMEHEHNEM TEXHOAOT" 17051 HCKYCCTBEH-
Horo unTeasexta (VM) B KpUMHHAAUCTHKE H HEOGXOAMMOCTbIO PABOBOM OLIEHKU AOKA3aTeAbCTBEHHOM
3HAYUMOCTH ITOAYYAEMBIX C HX IIOMOIIBIO AQHHBIX. IIpeAMeTOM HCCAEAOBAHUS SIBASIFOTCSI OCOOHHOCTH
$OpMHpPOBaHISL, AHAAU3A 1 HCIIOAb30BAHMS LIUPPOBBIX CAEAOB, 0OpabaTHIBAEMBIX C IPHMEHEHHEM HHTeA-
AEKTYAABHBIX CCTEM B yTOAOBHOM CYAOIIPOM3BOACTBe. L]eAb paboThI 3aKAIOUAETCS B BbIIBACHHUH YCAOBHI
AOITyCTUMOCTH, BOCIIPOU3BOAMMOCTH U MHTEPIIPETUPYEMOCTH Pe3yAbTaTOB, IIOAYYEHHBIX C ITOMOIIbIO
AATOPUTMOB MALIMHHOTO OOYYEHIIs, a TAKOKe B OLJeHKe PUCKOB UX pasbcupuranuy. MeToAOAOTHIeCKyIo
OCHOBY HCCAGAOBAHMS COCTAaBASIIOT CPAaBHHUTEABHO-IIPABOBOHM aHAAM3, (OPMAABHO-IOPUAMYECKHH U
AOTHKO-TIPaBOBOM METOABI, M3ydeHHe 3apyOeXHON M Ka3aXCTAHCKON IpakTHKU HpumeHeHus MM B
AokasbiBaHHM. HayuHas HOBHM3Ha 3aKAIOYaeTCSl B OOOCHOBAHHMH HEOOXOAMMOCTH 3aKOHOAATEABHOTO
3aKpeIAeHHsT 0CO00i KaTerOpUM AOKA3aTeAbCTB, IMOAYYEHHbIX C Hcroab3oBaHueM MM, ¢ ykasanuem
KpHUTepHeB MX IPaBOBOM OIleHKH. B KayecTBe KAIOUEBBIX BBIBOAOB CHOPMYAHPOBAHO IMPEAAOKEHHE O
paspaboTke CTaHAAPTOB BepHPUKALMM U HOPMATHBHOIO ImpusHaHus VIII-AOKa3aTeAbCTB, BBeACHUM
CIIeIIMAABHBIX TAPAHTHI IIPOTHB MAHUITYASILIUI, B TOM YHCAe C IPMMEHEHHEM TeXHOAOTHIl TAybOKoro
cunresa (deepfake).

Karouesvie crosa. HckyccmeenHuvili uHmerrekm, KPUMUHAAUCMUKA, yupposvie 0oKa3amesbcmed,
donycmumocmy dokasamerbcms, sepudukayus, y20A08Hoe cydonpou3soocmeo, npasosoe pezyruposarie,
mawunnoe 06yuenue, deepfake, yupposas sxcnepmusa.

BBeaenne

CoBpemeHHOe pasBuTHe HUPPOBIX TEXHOAOTHII OKA3bIBAET CUCTEMHOE BAUSIHUE HA BCe CepBl IIPaBo-
OXpaHUTEABHOM AesiTeAbHOCTH. OAHNM 13 HanboAee IIePCIIEKTUBHBIX HAIIPABACHHI BHICTYIIAeT HHTETPAL{HS
AATOPUTMOB HCKYCCTBEHHOTO MHTEAAEKTA B KPUMHHAAUCTHKY. McroabzoBanue MM B aHaAu3e nu$ppoBbIX
CAeAOB, BKAIOYAsI PACIIO3HABAaHKE AUI] M PeUH, aHAAU3 BUAEO U IIOCTPOEHHe IIOBEACHIECKIX MOAEAEH CyIIje-
CTBEHHO PacCUIUpsieT BO3MOXXHOCTH CAeAOBaTeAs U akcrepTa. OaHako, kak orMeyaer M.C. CrimpupoHOB,
BHEApEHVE TAKHX TEXHOAOTHI TpeOyeT CTPOrOil OLIEHKH AOIYCTHMOCTH M AOCTOBEPHOCTH IIOAYYAeMBIX
AQHHBIX, [IEPECMOTPA TPAAULIMOHHDIX IIOAXOAOB K OLIeHKE AOKA3aTEABCTB U Pa3pabOTKH CIIeL{aAbHBIX CTaH-
AAPTOB BepUQHKAIMH AATOPHUTMOB MAIIMHHOTO 00y4eHus B yTOAOBHOM mporecce [ 1, c. 492].

AATOpUTMHYECKIIe TEXHOAOTHHM B KPHMHHAAMCTHKE XapPAKTEPH3YIOTCS KaK BBICOKOH CTETeHBIO
ABTOMATH3ALIUHU IIPOLIECCOB, TaK ¥ OTPAHUYEHHOM BO3MOXXHOCTBIO HHTEPIIPETALIUY BHIBOAOB 6€3 yyacTus
CIIEIINAANCTA. DTO IIOPOXKAAET LIEABII CIIEKTP IIPABOBBIX M IKCIIEPTHBIX IIPOOAEM, B TOM UHCA€ CBSI3AaHHBIX
C IPO3PAYHOCTDIO AATOPUTMUYECKHX PeIleH I, BepUPULIIPYEMOCTBIO IOAYYEHHBIX PE3YABTATOB U PHCKA-
MH $parbCUPHUKALIUU AAHHDIX.

Oco6eHHO OCTPO yKa3aHHbIE IIPOOAEMBI IIPOSIBASIFOTCS. B KOHTEKCTE PACIPOCTPAHEHHS TEXHOAOTHIL
deepfake, MO3BOASIIOIIMX C BBICOKOM CTENEHBIO PEAANCTHYHOCTH UMUTHPOBATh AyAHO- U BUAEOMATEpHa-
ABI, YTO IIOTEHIIMAABHO YTPOXKAET AOCTOBEPHOCTH AOKA3aTeAbCTBEHHOM Has3bl.

© A.A. Kaawues, 2025
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Kanues AA. MCKyCCTBeHHbII?I UHTENNIEKT B KOUMUHANTNCTUKE: A0Ka3aTe/iIbCTBEHHbIE MEPCNEKTUBLI...

Kax moauepxusaror M.C. Caxraranosa, E.B. Munkas u A.b. Cakraranosa, passurue MM B mpa-
BOIIPUMEHEHHH AOAKHO COIIPOBOXAATbCSI OOSI3aTEABHBIM HOPMATHBHBIM 3aKpeIlAeHHeM IPUHIUIIOB
OOBSICHIMOCTH, [IPO3PAaYHOCTH U OTBETCTBEHHOCTH, IIOCKOABKY «B YCAOBHSX IIPAaBOBOI HEOIpeAeAeH-
HOCTH HcroAb3oBanue VH-pemrenuit MoXXeT HapyIarb 6a30Bble IPUHIMIIBL CIIPABEAAUBOTO CYAEOHOTO
pasbupareabcTBa> [2, c. 69].

B 7011 cBsI3M 0COOYIO aKTYaABHOCTb IIPHOOpeTaeT 3aKOHOAATEAbHAS] HHUIIMATHBA 110 PEryAUpOBa-
HUIO HCKyCCTBeHHOTO nHTeAAekTa B Kasaxcrane. ITpunsrsiir 3akoH Pecry6anku Kasaxcran or 17 HosiOpst
2025 ropa N2 230-VIII «O6 ucKycCTBEHHOM HHTEAAEKTE > BBOAUT IIPABOBYI0 KOHCTPYKIHIO «aATOPUTMU-
Y9eCKOTO PelleHHs C OPUANYECKUM 3HAYEHIEM> U 3aKpelIAseT TPeOOBaHUS IIPO3PAYHOCTH AATOPUTMOB,
XOTSI BOIIPOCHI HIX AOITYCTHMOCTH B YTOAOBHOM IIPOLIECCE OCTAIOTCS 32 PAMKAMHU PeryAHPOBAHISL.

MarepnaAbl H METOABI

MeToAOAOTHYECKYIO OCHOBY HCCAGAOBAHMSA COCTABHAM CPAaBHUTEABHO-IIPABOBOH, pOpMaAbHO-IOPH-
AWYECKHI F AOTHKO-ITPaBOBOM METOABI, IIO3BOAMBIINE IPOAHAAM3UPOBATD crienudpuKy npumeHenus M1 s
KPMMHHAANCTHKE U YTOAOBHOM CYAOTIPOM3BOACTBe. CpaBHUTEABHBIN aHAAM3 OXBAaTHA KaK OTE€YeCTBEHHOE
3axoHOopaTeAbCTBO, Bkatodast YIIK PK u 3akon Pecrry6anku Kazaxcran «O6 HCKycCTBEHHOM HHTEAAEK-
Te>», TaK 1 MeXAyHapopHble AokymeHTsl, B yacTHOCTH Al Act (EC), ¢ 1eabto BbIIBACHHS HOPMATHBHBIX
po0OeAOB U IEPCIIeKTHB IpaBoBoro perysuposanus MH-poxasateabcts. B amnupudeckyio 6asy Bomau
HOPMATHBHBIE aKTBl, MAaTEPHAAbl IIPABONPUMEHHTEABHON M 9KCIIEPTHOM NPAKTHKH, a TAKKe HAyJHbIE
IyOAVKAI[MH 110 BOIPOCAM AOIYCTHMOCTH, BOCIIPOU3BOAMMOCTH U MHTEPIIPETUPYEMOCTH LUGPOBBIX
AOKA3aTeAbCTB, IIOAYYEHHBIX C HCIIOAB30BAaHHEM AATOPUTMOB MAIIMHHOTO 00ydeHHs.

OcHOBHbIE TOAOKEHHS
PesyapTarnt

Bonpoc o cymuocr IV B KpUMUHAAMCTHKE BBIXOAUT 32 PAMKH TOABKO TEXHHYECKOH pobAeMaTH-
ki1 ITpesxAe BCero peds HAET O EPeOCMBICAEHHH IOAXOAOB K BOCIIPHSITHIO, 06paboTKe M HHTePIIpeTaluy
1P POBBIX CAEAOB B YCAOBUAX OPMHPOBAHMS HOBOM IIUPPOBOI AOKA3aTEABCTBEHHOM CPEeADL.

B nHay4HoO#1 AMTepaType HCKYCCTBEHHBIH MHTEAACKT OIPEACASeTCS KaK KOMIIAEKC TeXHOAOTHYECKUX
peleHHil, CIOCOOHBIX IMUTHPOBATh KOTHUTHBHBIE QYHKIUU YeAoBeKa (pacriosHaBaHKe 06pasoB, aHAAN3
pedn, IPOTHO3UPOBaHUE U IPHHSATHE PelleHnil) U 06eCIednBaTh PE3yABTATh, COOCTABUMbIE C HHTEA-
AEKTYaABHOM ACSTEABHOCTBIO YeAoBeka [3, c. 286].

OpHaKO B IOPHAHMYECKOM KOHTEKCTe, KaK MoAdepkuBaroT 3.A. AxMmerbsiHOBa U A.P. AXMeTbSHOB,
HCKYCCTBEHHBII HHTEAAEKT He MOXKET ObITb IIPH3HAH HH CyO'beKTOM, HH IIOAHOLIEHHBIM 0ObEKTOM IIPaBa,
IIOCKOABKY He 06AaAQeT BOA€H, CO3HAHIEM H OTBETCTBEHHOCTBIO, YTO CTABUT [TOA COMHEHIEe aBTOHOMHOCTD
€ro BEIBOAOB IIPH QOPMUPOBAHHK AOKa3aTeAbCTB |4, c. 26]. Vimenno nosromy MU B kpuMuHAAUCTHKE
AOAXEH PacCMATPHBATHCS KaK BCIIOMOTATEAbHBIH AHAAMTHYECKUI MEXaHHU3M, Pe3yAbTaThl pabOTHI KOTO-
POTO [IOAAEKAT IIPABOBOM ACTAAM3AIIMH Yepe3 IKCIIePTa. DTO IIO3HUIIKSI 0COOEHHO aKTyaAbHA Ha IIPAKTHKE,
rae 1M mpuMmeHseTcs B aHaAM3e BU3YAAbHBIX M ayAMOAAHHBIX, TECTOBOM aHAAMTHKE, MOAEAMPOBAHHUU
ITOBEACHYECKUX MOAEACH U BbIIBACHUHU (PaAbCUPHUKALINIL.

AATOPUTM KOMITBIOTEPHOTO 3peHus, Hanpumep FaceNet, ncrmoabsyercst AAS MAGHTUQUKAITN AHIT,
OTCAEKMBAHUS IlepeMelljeHIi i OOHApPY>KeHUsI IIPU3HAKOB PeAAKTHPOBAHMS H300paskeHuil. B To sxe
BpeMsI TaKHe Pe3yAbTaThl TPeOYIOT 0053aTeAbHOM IKCIIEPTHOM HHTEPIIpeTaIiui. AHAAOTHIHBIM 00pa3oM
ayAr0$OHOCKOIIIYIeCKUE TEXHOAOTHH, BKAIOYAS «voice biometrics» 1 «speaker recognition> mospoasitor
OOHAPY)KIBATh IPU3HAKU CHHTE32 MAM IIOAAEAKH TOAOCA, HO OKOHYATEABHBIE BBIBOABL O AOIIYCTHMOCTH
AOKa3aTeAbCTBA OCTAIOTCS B KOMIIETEHI[UH CIIeIIMAAKCTA.

IIpumMeHeHne aATOPUTMOB 06PAOOTKY TEKCTOB H IIOBEACHIECKOTO AaHAAU3A, PABHO KaK M MAEHTUDH-
Karus GparbcuPUIMPOBAHHBIX MATEPHAAOB, B TOM YrcAe «deepfakes, cO3AQI0T AOTIOAHHTEABHbIE BHI3OBBI:
OT PHCKA AOXKHbIX CPAOATBIBAHMUIT AO OTCYTCTBHS IPO3PAYHOCTH AATOPUTMHUYECKUX PelIeHHUI.

IToaromy MU caepyeT paccMaTpuBaTh B KPUMHHAAMCTHKE UMEHHO KaK BCIIOMOTAaTEAbHBIN aHAAUTH-
9eCKHI HHCTPYMEHT: €T0 aATOPUTMBI PACIIUPSIIOT BO3MOKHOCTHU 9KCIIEPTOB, HO 6€3 y4acTHsI CIeIINAANCTA
He MOTYT CaMOCTOSTEAbHO KBAAU(PUIIMPOBATh AOKA3aTEeAbCTBA.
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B ropupudeckoil AuTepaType IOAYEPKHUBAETCS, YTO 6€3 HOPMATHBHOIO PeryAUPOBAHHS M 9KCIIEPT-
HOM ACTAAM3AITN TaKHe Pe3YAbTAaThl He MOTYT IIPETEHAOBATh Ha AOKa3aTeAbCTBEHHYIO CHAY B yTOAOBHOM
nporiecce. B wactHocTy, B pabore KacmaasiamoBa u Ap. o peryanposaHuio rereparustoro VI B Kazax-
CTaHe YKa3bIBAeTCS Ha CYIIeCTBYIOIUe IPOOEeABl B IPO3PAYHOCTH, OOBSICHUMOCTH 1 OTBETCTBEHHOCTH
AATOPHUTMOB, a TaKXKe OIeHHMBAeTCS HEAOCTATOYHOCTb 3aKOHOAATEABHON MOAEAU AAS HCTIOAb30BAHUS
TAKMX AQHHDIX B IIpaBocyaun [ S, c. 10]. Takum 06pasom, Aake IIpH BBICOKOM YPOBHE aBTOMATU3ALIUU TeX-
HOAOTHI1 HCKYCCTBEHHBII HHTEAAEKT COXPAHSET BCIIOMOTATEABHYIO QYHKIHIO U TPebyeT IOpPHANIECKOM 1
9KCIEePTHOH BepUPUKAIIUH B YTOAOBHOM IIpoLjecce.

OrcyTcTBHe 3akpenaeHHOTO ompeaeseHHs I B yroaoBHO-TpoIeccyaAbHOM 3aKOHOAATEABCTBE
Pecniy6anku KasaxcraH cospaeT AOIIOAHUTEAbHBIE CAOXKHOCTH IIpH mpaBonpuMmeHenuu. B Koxyenmuu
Pa3BUTHA HCKYCCTBEHHOTO MHTeAAekTa Ha 2024-2029 rr., yrBepxaeHHOH nocraHoBAeHHeM IIpaBureas-
crBa PKNC 592 ot 24 mroast 2024 1., M onpepeasieTcsi Kak COBOKYITHOCTb TeXHOAOTHIA, 00eCIIeYHBaroIias
BBINIOAHEHUE HHTEAACKTYAAbHBIX 33424 AASl PAa3BUTHA U HHPPACTPYKTYPHI, YIPAaBACHUS AAHHBIMH U Y€AO-
BEYeCKOTO KalUTaAQ.

OpHako 9Ta AeQUHHUIUSA HOCHT MCKAIOUHTEABHO NPHKAAAHOM XapaKTep M He COACPKUT IOpHUAMIe-
CKHX YCTAaHOBOK I10 puMeHeHuio VIV B CyAeOHBIX M 9KCIIEPTHBIX HPOLIEAYPax. ITO CBUACTEABCTBYET O
HAAMYHY HOPMAaTHBHOTO BaKyyMa B yacTu uHTerpanuu MM kak AokazaTeAbHOTO aAeMeHTa B yTOAOBHOM
TpoIiecce, YTO TpebyeT ero CreIfMaAbHOTO IPABOBOIO PeryAMPOBaHHS.

Coraacuo crarbe 111 VITK Pecmy6amku KasaxcraH AOKa3aTeAbCTBAMU IO YTOAOBHOMY A€AY
IMPU3HAIOTCS PpaKTUIECKHe AQHHBIE, TOAYYeHHbIe 3aKOHHBIM ITyTeM U FICIIOAb3yeMble AAS YCTaHOBACHMS
00CTOSITEABCTB, IMEIOINVX 3HAYCHUE AASI AGAQ, BKAIOYAsI HAAMYHE IIPECTYIAEHHUS, PUIACTHOCTD AMIIA U
€ro BUHOBHOCTb.

CaepoBaTeabHo, ecau M ncnoab3yeTcs mpy MpOM3BOACTBE CAGACTBEHHOTO ACHICTBHS, €T0 pe3yAbTa-
ThI IIOAAEXKAT IIPOBEPKe Ha COOTBETCTBHIE TPEOOBAHMIM AOITYCTUMOCTH, OTHOCUMOCTH U AOCTOBEPHOCTH.

AATOpUTMHUYECKHE TEXHOAOTUH B 3TOM KOHTEKCTEe UTPAIOT BCIIOMOTraTeAbHYIO POAD M HE MOT'YT HaAe-
ASITBCSI CAMOCTOSITEABHON AOKA3aTEABHON CHAOM Oe3 yyacTus okcrepra. Kak ormevaror A.K. Bakenosa
u E.H. Beraaues, unrepmnperanusa BbIBOAOB, CPOPMUPOBAHHBIX C UCIOAb30BaHHeM VI HeBo3MoOXHA
0e3 9KCIIePTHOI! OLeHKH HX AOCTOBEPHOCTH, OCOOEHHO IIPU OTCYTCTBHH IIPO3PAaIHOCTH AATOPUTMOB U
nporeAyp 06paboTKH AQHHBIX [ 6, c. 294].

KaroueBoit mpoOAeMOit IIpU 9TOM OCTAeTCS BOCIHPOU3BOAUMOCTD. B yCAOBMSX $yHKIIMOHMPOBAHIS
TaK HasbIBAeMOM «4epHOi1 kKopobku> (black box) skcrepr 3asactyro He mMeeT AOCTyma K BHyTpeHHei
AOTHKE aATOPHTMA, UTO MCKAIOYAeT BO3MOXXHOCTD He3aBUCHMOH BepUPHKAIIUH TOAYIEHHOTO Pe3yAbTaTa.

B MeXAYHApPOAHOH IIpakTHKe BCe OOAbllee 3HAYeHHe PHAAETCS KOHIENIUH <«explainable»
Al-rexroaoruy, obecreqnBaromiell IPO3PAYHOCTD M HHTEPIPETHPYEMOCTh BbIBOAA. OTCyTCTBHE BO3-
MOXXHOCTH OOBSICHUTD XOA, ITOAYYEHISI Pe3yAbTATa B IKCIIEPTHOM 3aKAIOUEHHHU CTABUT II0A COMHEHHE eTo
AOITyCTUMOCTD U ITOAPBIBAET AOBEpHe K AOKA3aTEAbCTBY B IIEAOM.

TaxuM 06pa3oM, HEIPO3PAYHOCTh AATOPUTMHYECKON 0OPaOOTKM CTAHOBHUTCS HE TOABKO TeXHHYe-
CKOM, HO U IIPOLIeCCYaABHOM IPOOAEMOTT, IPEILITCTBYIOMEN IIOAHOLIEHHOMY BKAIOUeHHI0 VIV I-AaHHBIX B
AOKAa3aTeAbCTBEHHYIO CHCTEMY.

ITpu 9TOM, CACAyeT OTMETHTb, YTO B CyAeOHO-3KCIIepTHOM mpakTike KasaxcTaHa Ha CeroaHsIIHMI
AHb OTCYTCTBYIOT cepTuduIpopansbie MI-uHcTpyMeHTh, TpU3HAHHbIE HAa TOCYAAPCTBEHHOM YPOBHE.
ITO MOPOXAAET PUCK MCKAIOUEHUS PE3YABTAaTOB AQXe TeXHMYECKH KOPPEKTHOTO aHAAM3a M3 AOKa3a-
TeAbCTBEHHOI 0a3bl B CAydYae HAPYIIEHHs IIOPSAKA €ro IIOAYYEHHS HAM HeBO3SMOXXHOCTH BepUHKALII
HCITOAB3YEMBIX AATOPUTMOB.

Hapsiay ¢ TexHrdecKuMu U IPaBOBBIMH ACIIEKTAMHU aKTYaAM3HPYeTCs U 9THYECKasi CTOPOHA BOIIPOCa.
Kro necer oTBeTcTBeHHOCTD 32 Omn6Ky I1I1? MoskeT AU 9KCIIEPT CCBIAATBCS HA PE3YABTAT AHAAWI32, €CAU
OH He CrIoco6€eH 0OBSICHUTD, KaK OH ObIA IIOAYYEH?

AT BOIPOCHI MPHOOPETAIOT 0COOYIO 3HAYUMOCTD B YCAOBHSIX PACIIPOCTPAHEHNUS TeXHOAOTHI TAy60-
ot moppeax (deepfake), KOTOpbIe TO3BOASIOT IMUTHPOBATb BU3yaAbHBbIE M ayAMOMATEPHAABL C BLICOKOI
CTeIIeHbIO AOCTOBEPHOCTH.

Deepfake-cucrempl OCHOBaHbI Ha reHepaTHBHO-COCTs3aTeAbHBIX ceTsix (GAN), rae OAMH aATOpHTM
reHepUpyeT U300pakeHNe, a APYTOIl OLjeHHBAET ero Ha IIOAAMHHOCTb. B pesyabraTe cozpaercst MaTepHaa,
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BH3YaAbHO He OTAUYHMMbIi OT PEaAbHOI'O, YTO CTABHT I10A COMHEHHE AOCTOBEPHOCTD IIMPPOBBIX CAEAOB KaK
TakOBbIX. [I[pIMEHUTEABHO K YTOAOBHOMY IPOLIECCY 3TO MOXET O3Ha4aTh, HapHMep, $parbCUUKAIIIIO
aAMOM MAM KOMIIPOMETHPYIOIINX MaTepHAAOB. Bce 9T0 yxke He IMIIOTETHYECKME CLEHAPUM, A PEAABHbIE
BBI3OBBI CAGACTBEHHOM ITPaKTHKE.

DasbcrpuKaLI MOXET KacaTbhCsl He TOABKO BH3YaABHOTO PsIAd, HO M FOAOCOBOM HAEHTH(HKALIUK
(cuHTeTHYECKas Peyb), TeKCTOBO HHPOpMaruy (reHeparys AOXKHBIX IPU3HAHMIA, YTPO3, IEPeNHCoK), a
Taxoke MOAMQUKALIMH METAAAHHDIX. B yCAOBUSAX OTCYTCTBHS MeXaHU3MOB LUPPOBOIl MAPKUPOBKH (con-
tent provenance) yCTaHOBUTD aBTOPCTBO U IIOAAUHHOCTD HUPPOBOTO CAEAA CTAHOBUTCS 3aTPYAHUTEABHO.

Pocr nomyasproctr M1 B mpaBOIpHMEHUTEABHON IIPaKTHKe OOOCTPSIET BOIPOC O IIPEAEAAX
AOITYCTHMOTO AEACTHPOBaHMA eMy QYHKIUM, TPAAMITMOHHO BBIIIOAHSEMBIX yeroBekoM. HecmoTps Ha
TEXHOAOTHYECKHe YCIIeXH, IOPHUAUYECKYIO OTBETCTBEHHOCTD MO-TIpeXHEMY HeceT JeAOBEK: CACAOBATEAD,
9KCIEpPT, IPOKYPOP.

OaHAKO B YCAOBHAX OTpaHMYEHHON KOMIeTeHIMM IpaBooxpaHuTesedl B cpepe VI cymecrsyer
PHCK MEXaHHIECKOTO MPHHSTHS BHIBOAOB AATOPUTMOB 0€3 AOAKHOM BepUPUKAIIIH, YTO B CBOIO O4ePeADb
YTPOXKaeT OCHOBOIIOAATAIOIUM IPHHIJUIIAM YTOAOBHOTO IIPOLjecca — Mpe3yMITIMH HeBHHOBHOCTH.

Iepepada OrleHOYHBIX GYHKIMI AATOPUTMAM, YPOBEHb TOYHOCTHU U IPHHIUI pabOTHI KOTOPBIX He
TIOAAQETCS ITPOBEPKe, CTaBUT II0A COMHEHMEe ACTHTHMHOCTD IPUHIMAEMBIX IIPOIIeCCYaAbHBIX pelleHHH.
OcobeHHO YsI3BUMBIME SBASIIOTCSI CUTYaIUH, KOTAA Ha ocHoBe MM-aHaAmnsa GpopMUpyeTcs 3aKAIOUeHNE O
npHHaAAeXHOCTH HudpoBoro caepa (IP-appeca, pparmMenTa nepenucky uam ayaAnodaiina) 6e3 BO3MOXK-
HOCTH 3KCIIepTHOHM MHTEPIIPETALIMU 1 BOCIIPOU3BOAMMOCTH PE3yAbTATOB.

Caepyer y4uTHIBaTh, 4TO LUPPOBOI CAeA, 0OpaboTanusIil ¢ moMombio K, Tpebyer AOIOAHUTEAD-
HOM 3KCIePTU3BI B YaCTH:

- 060CHOBAaHHOCTH METOAR aHaAN32 (KAKHe aATOPUTMBI HCTIOAb30OBAAUCH U [IOYEMY );

- cepTUPUKALUY IPOTPAMMHOTO IPOAYKTA, MOATBEP>KAAIOIe ero NPUTOAHOCTh B paMKax IIpoljec-
CYaAbHBIX ACHCTBHIA;

- KOHTPOASI Ka4eCTBA AAHHDIX, HCTIOAb3OBAHHbIX AASI aHAAH3a (BHIOOPKa, TapaMeTphI 06y ueH s, PUAD-
TPALHs IIyMOB U UCKAKEHHI1);

- OIMCAHMUS Pe3yAbTaTa B BOCIIPOM3BOAUMOM (pOpMe, II03BOASIIOIEH APYTUM dKCIIepPTaM IIPOBEPUTD
€ro AOCTOBEpPHOCTb.

B ycAOBMSIX OTCYTCTBHS 9THX YCAOBHI HEBO3MOXKHO 00€CIIeYUTD IPO3PAYHOCTD, IOBTOPSEMOCTD 1
00BeKTHBHOCTb AOKA3aTEAbCTBA, A 3HAUHUT U cobaropenue crarbu 112 YIIK PK o HepomycTuMOCTH AOKa-
3aTeAbCTB, TIOAYYEHHBIX C HApyIIEeHHeM 3aKOHa.

CucreMHbIe pUCKH BO3HUKAIOT U B CBSI3H C BO3MOXKHOM AMCKPUMHHAIIUEN HAM UCKaXKEHHeM Pe3yAb-
Tara mpu ucnoabsoanuu M1, obyueHHoro Ha HepeaeBaHTHOI Bbibopke. K mpumepy, ecan cucrema
IPEANKTUBHOTO aHAAM3a 00y4aAach Ha AQHHBIX, COAEPXKAIUX IIPEAB3SITbIE MATTEPHBI, HAIIPHUMEP, 10
reorpadpUuecKUM, COIIMAABHBIM MAU THUYECKUM IIPH3HAKAM, OHA MOXKET OUIMOOYHO OIeHUBATh PHCK,
HAIPABASISL CAGACTBHE IIO AOXKHOMY ITyTH. AHAAOTHUYHBIE IIPUMEPBI Y>Ke OOCYKAAIOTCS B 3apyOexxHOMN
IPaKTHKe, B YaCTHOCTHU B A€AAX, CBS3aHHDIX C AATOPUTMHYECKHUM ITPOPHAUPOBaHHEM.

Ocobyi0 06eCrOKOEHHOCTD BBI3BIBAET TO, YTO B OTEYECTBEHHON IPABOBOM CHCTEMe OTCYTCTBYeT
HE3aBHCHMbIH MEXaHU3M U CepTHQUKAIUHN AATOPUTMHYECKHMX PeIIeHHUH, HCIIOAb3YeMBIX B YTOAOBHOM
CYAOIIPOM3BOACTBE, YTO AEAAeT HeBO3MOXHBIM IIPOBEPKy MX IMPUTOAHOCTH. Aaske IIPY HAAMYUH BbICO-
KOTeXHOAOTMYHBIX pelleHHH OTCYTCTBHe (POPMAAM30BAHHBIX IIPOIEAYP CepTHOUKAIIMU CTAaBUT IOA
COMHEHHE HX IIPOLIeCCYaAbHYIO AeTHTUMHOCTD.

Heo6x0AMMO Takke yYUTHIBATD, YTO AI0O0€ AOKA3aTEABCTBO, nmoAyyeHHoe ¢ nomombio M, moxer
OBITH IPH3HAHO CYAOM HEAOITYCTUMbIM, €CAM CTOPOHA 3aIUThI 3aSIBUT O HEBO3ZMOXXHOCTH BOCIIPOM3BECTH
Pe3yABTAT AU IIOCTABUTDb MOA COMHEHHE KOPPEKTHOCTb aATOPHTMA.

Kak noxasbiaer aHaaus npakruxu Bepxosaoro Cyaa Pecrybamkn KasaxcTaH, cyabl waiie Bcero
3aIpaIIMBAIOT Y 9KCIIEPTOB Pa3bsiCHEHNE AOTHKHU ITOAYYEHHOTO BbIBOAA. OTCYTCTBHE TAKOTO OO'BSICHEHHS
paccMaTpuBaeTCs Kak OCHOBaHME AASI HICKAIOUEHHS AOKA3aTeAbCTBA M3 MAaTEPHAAOB AeAQ.

Taxum 06pasoM, pOopMUpOBaHIE YCTOMIMBOM HOPMATHBHON 6a3bl B oTHOmeHHN MM-p0Ka3aTeAbCTB
CTaHOBUTCSI HEOOXOAUMBIM YCAOBEEM O0eCIede sl UX IIPOLIeCCYaABHOM IPHEeMAEMOCTHL.
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O6cysxaeHne

ITpexae Bcero Tpebyercs 3aKpernseHre B 3aKOHOAATEAbCTBE YETKOTO ONPEACACHHS HCKYCCTBEHHOTO
HHTEAAEKTa, YIUTHIBAIOLIETO OCOOEHHOCTH €ro IPUMEHEeHHs B KPIMUHAAUCTUKE U CAEACTBEHHOM IIPAK-
TrKe. He MeHee BasXHBIM IIPeACTABASIETCS Pa3pa0OTKa YHUHIIMPOBAHHBIX IPOLIEAYP PUKCALINH, aHAAU3
U IIPOBePKH IIUPPOBBIX CAEAOB, 0OPAOOTAHHBIX C IOMOIIbIO HHTEAAEKTYAABHBIX CHCTEM.

KaroueBbIM HampaBAeHHEM IIPABOBOIO PETAMPOBAHHS AOAKHO CTaThb CO3AAHME MeXaHHM3Ma He3a-
BHCHMOH CepTUQHUKAIMK aATOPUTMOB, IIPHMEHAEMbIX IIPH IIPOU3BOACTBE CAEACTBEHHBIX U 9KCIIEPTHBIX
AeFICTBHIL. DTO MO3BOAUT 06ECIIEYNTD HAAAXKAIITYIO IIPOBEPSEMOCTD PE3YABTATOB, IIOAYIEHHBIX C [IOMO-
mpro Y.

BaxHyI0 poAb B 00ecIIiedeHnN IPaBOBOI OIIPEACACHHOCTH UI'PAeT U IIOATOTOBKA CIIEIHAAMZHPOBAH-
HbIX METOAMYECKHX MATePHAAOB AASI CYAeH, CAeAOBaTeAeH U SKCIIEPTOB, Pa3bsACHAIONIMX IPABOBOM CTATyC
W-paHHPIX, a TaXOKe KPUTEPUH UX AOIIyCTUMOCTH H BOCIIPOU3BOAUMOCTH.

HaxkoHser, obpammeHre ¢ HHTeAASKTYAAbHBIME CHCTeMAaMHU TpebyeT HHTerpaIiiy, BKAIOUAs IIPe3yMII-
LU0 OOBSICHIMOCTH, IOAOTYETHOCTH U IIPO3PAYHOCTH AATOPUTMHUYECKUX peILIeHHI, CIOCOOHBIX
OKa3bIBaTh BAMSIHHE Ha XOA U PE3YABTAThl YTOAOBHOTO CYAOIIPOM3BOACTBA.

ITpuMepsI TaKKX IIOAXOAOB yoKe peaAusyroTcs Ha ypoBHe Eppomnesickoro Corosa.

Tak, Peraament (EC) 2024/1689 0 eAuHOM IIpaBOBOM PeryAHpOBaHUU UCKYCCTBEHHOTO HHTEAAEKTA
(AI Act) ycranaBauBaeT o6s13aTeAbHbIe TpeGoBaHus K cricTeMaM VIV, IpuMeHAeMbIM B 4yBCTBUTEABHDIX
cdepax, Bratouas mpasocyaue. Cpeal IpoOYero IPeAyCMaTPUBAIOTCS TPeOOBAHMS K IPO3PAYHOCTHU
AATOPHTMOB, AOCTYILy K 06bsicHeHUIO pesyabTatos (explainability), a Takke BosMOXHOCTD 065kar0BaHHS
petenuit, mpursThIx mpu yaacruu M. B gactHOCTH, cTares 53 Al Act 3akperiasieT 0053aHHOCTB obecIte-
YUBATh YEAOBEUECKHI KOHTPOAD 32 BhIcCOKOpHCcKoBbIMU MM -crcTeMamy, a cTaThst 86 rapaHTHpYeT IpaBo
3aTPOHYTHIX AHUI| HA ITOAyYeHHe OODICHEHNUIT.

B Ka3aXCTaHCKHX PeaAMSsX aAANITALHS IOAOOHBIX HOPM MOTAA ObI OBITh peaAn3OBaHa yepes pa3paboT-
Ky moAoxeHus o npuMeHennu VI B cyaeOHOI aKCIIepTH3e, C Y4€TOM HEOOXOAMMOCTH CepTUUKALIN
IPOrPaMMHBIX CPEACTB, YCTAHOBACHHUS METOAMK BePUPUKAIMH U IIPABOBOI OIJEHKH BHIBOAOB, IIOAYYEH-
HBIX C HX HCIOAb30BaHHeM. 110A06HBIE MePHI He TOABKO IIO3BOASIT IIOBBICHTb HAAEKHOCTb LU(PPOBBIX
AOKa3aTeAbCTB, HO U CGOPMHPYIOT OCHOBY AASl MHCTHTYLIMOHAABHON HHTETPALUH AATOPHTMHYECKUX
PpelleHuit B OTeYeCTBeHHYI0 KPUMHUHAAUCTHKY.

CaepoBaTeabHO, 9 PpeKTUBHOE HCIIOAb30BaHKE TEXHOAOTHI B YTOAOBHOM IIPOIecCce BO3MOXKHO AMIITh
NP HAAMYUM KOMIIAGKCHOTO IIOAXOAQ, BKAIOYAIOIIETO IIPAaBOBYIO PErAaMEeHTAIINIO, HHCTHTYIIMOHAABHBIE
rapaHTUH U IIOATOTOBKY CIIEITHAAHUCTOB.

Kpome Toro, ¢ yduerom sapybexxmoro omsira, B ToM uncae muunumaruB Al Act u Content
Authenticity Initiative, eaecoo6pasHO paccMOTpeTh BOIPOC O CO3AAHHMH HALMOHAABHOIO peecrpa
CepTU(HUIIPOBAHHBIX IIPOIPAMMHBIX CPEACTB, AOIYIEHHBIX K HCIIOAB30BAHHUIO B CYAeOHOI 9KCIIEpTH3e,
a TaKKe O BHEAPEHHH IIPOLIEAYP peer-review 1 BepupUKAIIMU AATOPUTMUIECKUX 3aKAIOUeHHI. DTH Mepbl
HO3BOASIT MUHUMH3HPOBATh PUCKH HEOOOCHOBAHHOTO AOBepHs K pesyabraTaM Ml-aHaAu3a U IIOBBICHTD
YPOBEHb AOKA3aTeAbCTBEHHOM HAASKHOCTH.

3akAroueHHe

IIpoBea€HHBIN aHAAM3 TIOATBEPKAAET, YTO HCKYCCTBEHHBIM HMHTEAAEKT CTAaHOBHUTCS BaXKHBIM, HO
HEOAHO3HAYHBIM 9AEMEHTOM KPHMMHAAMCTHYECKOH M 9KCIepTHOH AesTeabHOCTH. OH IIpepoCTaBAseT
HOBbIEe BO3MOXXHOCTH AASL 0OPabOTKH IUPPOBBIX CAEAOB, BU3YaABHOTO H ayAHOKOHTEHTA, MOCTPOEHHS
IIOBEAGHYECKMX MOAEAeH U BBIABAGHHUS CKPBITBHIX B3auMOCBs3eil. Bmecre ¢ Tem mucnoarsosanue M B
YTOAOBHOM IIPOIIECCe COMPSDKEHO C PIAOM CEpbe3HbIX IPABOBBIX M METOAOAOTMYECKHX PUCKOB: OT OTCYT-
CTBHSI BOCIIPOM3BOAMMOCTH AO HEIIPO3PAaYHOCTH AATOPHTMOB M YTPO3BI IOAMEHBI FOPUAUIECKOH OIfeHKU
aBTOMATH3UPOBAHHBIM 3aKAlodeHreM. O cOOEHHO YsI3BIMBIMU SIBASIFOTCSI CAYYaH, KOTAQ Pedb HAET O IIpHMe-
HeHHU reHepaTHBHBIX MopeAel, deepfake-TeXHOAOTHI 1 HHBIX YOPM AATOPUTMUIECKON GarbCUHKALIIN
111 $POBBIX MATEPHAAOB.

Kax mokaszaao mpoBepeHHOe HMCCAGAOBAHHE, B YCAOBHSX OTCYTCTBHA cepTuuIpoBanHbix M -pe-
IIEHUI U HEAOCTATOYHO Pa3BUTOM HOPMATHBHOM 0a3bl pe3yAbTaThl aBTOMATH3HPOBAHHOIO aHAAU3A He
MOT'YT OBITh IIPH3HAHBI CAMOCTOSTEABHBIME AOKA3aTeAbCTBAMU Oe3 dKCIIepTHOM BepuuKarum. B cBssu
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C 9THM BO3HHKAeT HEOOXOAMMOCTh HOPMATUBHOTO 3aKPEIACHHS MOHSATUS HCKYCCTBEHHOTO HHTEAAEKTA
HPUMEHUTEABHO K 33AA4aM YTOAOBHOTO CYAOIIPOM3BOACTBA, a TAkoKe Pa3pabOTKH MpOLieAyp HMPaBoOBOM
OLIEHKHU U AOIyCTHMOCTH LPPOBBIX AOKA3ATEABCTB, IOAYIEHHBIX C €r0 UCIoAb3oBaHueM. Oco0ylo 3Ha-
YHMOCTb IIPUOOpeTaeT BOIPOC O CePTHPUKALINY IIPOIPAMMHBIX CPEACTB M AATOPUTMOB, HCIIOAB3YEeMBIX
B 9KCIIEPTHOM M CAEACTBEHHOI! [IPAKTUKE, C 00sI3aTeABHBIM OTPAKEHNEM AOTHKU AHAAM3A, IAPAMETPOB
00pabOTKH 1 NCTOYHHKOB AAHHBIX B HTOTOBBIX 3AKAIOUEHHSIX.

OaHOBpeMeHHO TpebyeTcsl CUCTeMHAs [IOATOTOBKA CAGAOBaTeAel, IPOKYPOPOB, IKCIIEPTOB H CyAeH,
OpHeHTHPOBAaHHAS HA TOHMMaHHe 0cobeHHOCTel paboTsr M, MHTEpIpeTAIMIO €T0 Pe3yABTATOB, BbISIB-
AeHHe ParbCHPUKANUA U COOAIOACHVE IIPOLIECCYaABHBIX rapaHThil. IIpaKTHYecKas peaAMsalyis 9THUX
3aAa4 MOXKET OBITH ObOecIedeHa Yepe3 pa3paboTKy MeTOANYECKIX PeKOMEHAALINIL, CO3AQHIE CIIELINAABHOM
MEXBEAOMCTBEHHOH CTPYKTYPHI IIO BOIIPOCAM AATOPHTMHUYECKOH OKCIIEPTH3Bl H BHEADEHHE €AMHOTIO
MOAXOAQ K BepHUKAIMK ITUPPOBBIX AOKA3aTeAbCTB. IIprMeHeH e 3apyOesKHBIX HHUIIMATHB, TAKUX KaK
AT Act u Content Authenticity Initiative, B apanTupoBaHHON GOpMe TakkKe CIIOCOOHO CIIOCOOCTBOBATH
YKPEIACHHUIO AOBEPHS K TEXHOAOTHAM U IIOBBIIIEHUIO YPOBHSA IPOL[eCCYaAbHOM HaAKHOCTH.

B urore adpexTuBHOCTS Mcnoab3oBanua MM B yroAoOBHOM Ipoljecce ONpeAeAsieTCs He CTOABKO
TeXHUYECKUMH BO3MOXKHOCTSIMH AATOPUTMOB, CKOABKO YPOBHeM HOPMATHUBHON perAaMeHTaliH,
HMHCTUTYLIMOHAABHOM 3PEAOCTH U TOTOBHOCTU CHCTeMbI K COOAIOACHHIO KPHTEpPHeB AOIIYCTHMOCTH,
AOCTOBEPHOCTH M BOCHPOU3BOAMMOCTH. VICKyCCTBeHHBIN HHTEAAEKT AOAKEH PacCMATPHBAaTBhCHA Kak
BCIIOMOTATeAbHBIH MHCTPYMEHT, IOPUAMYECKAs 3HAYMMOCTh KOTOPOTO BO3HHKAeT TOABKO IIPH YCAOBUH
COOAIOACHHUS BCEX CTAHAAPTOB IPOLIECCYaAbHOTO KOHTPOAS M 9KCIIEPTHOM OIeHKH.

A.A. Kaanes, Kasakcran Pecrrybankacsr Bac mpokyparypacsr skaHbIHAAFbI KyKBIK Kopray
opraHAapbI AKaAeMHSICBIHBIH sKahaHABIK KaTepAepre KapcChl ic-KHMBbIA JKOHIHAET1 aPHAADbI AASIPABIK,
kapeapacomabiy ponenti (Kasakcran Pecrry6anxacei, Kocmbl K.): JKacaHABI HHTeAAEKT KpAMHHA-
AMICTHKAAQ: ASA€AAEMEAIK IePCIeKTHBAAAPDI SKOHE MAHHITYASIITHS TIyeKeAAepi.

3epTTey TaKbIPHIGBIHBIH, ©3€KTIiAiri KPUMHHAAMCTHKAAA KacaHAbl uHTeAreKT (Al) TexHoAorH-
SIAAPBIHBIH, ©OCII KeAe >KaTKAaH KOAAAHBIAYBIMEH JKOHE OAApABIH KOMETiMeH AaAbIHFAaH AepeKTepAiH
AQAEAAL MaHBISABIABIFBIH KYKBIKTBIK 6araAay KaXKeTTiAiriMeHn 6GalAaHBICTHI. 3epTTey IoHI KbIAMBICTBIK
COT iCiH JXYpTi3yae 3HATKEPAIK XyHeAepAl KOAAAHA OTHIPBII OHACACTIH LUPPABIK i3A€PAl KAABIITACTHIPY,
TAAAQY JKOHE MAMAAAAHY epeKIleAikTepi OOABIT TabbAaABL JKyMBICTBIH MakcaTbi-MaIIMHAABIK OKBITY
AATOPUTMAEPiHiH KOMeriMeH aAbIHFAaH HOTIDKEAEPAIH pPYKCaT eTiAyi, KalTaAaHYBI XXOHe TYCIHAIpiAyi
IIAPTTApbIH AHBIKTAY, COHAAN-AK OAAPABI OypMasay ToyekeapepiH Oaraaay. 3epTTeyaiH oAiCHaMaAbIK
HETi3iH CaABICTBIPMAABI-KYKBIKTBIK TaAAdy, POPMAABABI-3aHABIK JK9HE AOTHMKAABIK-KYKBIKTBIK daicTep,
Adneapeyae ATl KOAAQHYABIH HIeTeAAIK SKOHe Ka3aKCTAHADBIK TOKIpHOeciH 3epaeAey KyparabL Friabivu
JKAQHAABIK-OAAPABI KYKBIKTBIK 0aFaAay KpUTEPUIAEPIH KOPCeTe OTHIPHIIL, KACAHABI HHTEAAEKT KOMeTriMeH
AABIHFAH AQAEAAEMEAEPAIH epeKIlle CAHAThIH 3aHHAMAABIK TYPFbIAAH 6e1<iTy Ka)KeTTiAirin Herizaey. Heris-
Ii TYXXBIPHIMAAP peTiHAe BepuUKallUs CTAHAAPTTAPhIH a3ipAey xkoHe AM-poneapeMeArepAl HOPMATUBTIK
TaHy, MAHHUITYASLJMSAADF, OHbIH ilIiHAE TepeH cuHTe3 TexHoAorusaapbH (deepfake) KoapaHA OTHIPHIL,
apHaMbI KeIAAIKTEp eHTi3y TypaAbl YChIHBIC TYXKbIPBIMAAAADL

Hezizei cosdep: XKacandvr unmenrexm, xpumunasucmurd, yudpivik darerdemerep, dareademerepdin
pykcam emiAyi, 8epuduKayis, KolAMbICMbIK ic Hypeisy, KYKbIKmulk pemmey, Mawuxasu okvimy, deepfake,
yuppvik capanmama.

A.A. Kaliyev, Associate Professor, Department of Special Training in Countering Global
Threats, Academy of Law Enforcement Agencies under the General Prosecutor’s Office of the
Republic of Kazakhstan (Republic of Kazakhstan, Koshy): Artificial Intelligence in Criminalis-
tics: Evidentiary Prospects and Risks of Manipulation.

The relevance of the research topic is due to the growing use of artificial intelligence (AI) technologies
in criminalistics and the need for legal assessment of the evidentiary value of data obtained with their help.
The subject of the study is the peculiarities of the formation, analysis, and use of digital traces processed
using intelligent systems in criminal proceedings. The purpose of the work is to identify the conditions
for the admissibility, reproducibility, and interpretability of the results obtained using machine learning
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algorithms, as well as to assess the risks of their falsification. The methodological basis of the study con-
sists of comparative legal analysis, formal legal and logical-legal methods, and the study of foreign and
Kazakhstani practices in the use of Al in evidence. The scientific novelty lies in the justification of the
need for legislative consolidation of a special category of evidence obtained using Al, with an indication
of the criteria for their legal assessment. The key conclusions include a proposal to develop standards for
the verification and regulatory recognition of Al evidence and to introduce special safeguards against
manipulation, including the use of deepfake technology.

Keywords. Artificial intelligence, forensics, digital evidence, admissibility of evidence, verification, criminal
proceedings, legal regulation, machine learning, deepfake, digital expertise.
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MPABOBOI PEXXUM NHOOPMALIMU
B NPAXXAAHCKUX MPABOOTHOLLUEHUAX
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6anka Kasaxcran, r. Acrana), e-mail: r_malkov@kazguu.kz

AKTyaABHOCTD TeMbl AQHHOTO UCCACAOBAHUSI OOYCAOBAEHA TEM, YTO B HAyKe IPAXKAAHCKOIO IIpaBa
yoKe MHOTHE TOABL OO6CYXAAETCs IPOoBAEMa OIPeACACHHUS [IPABOBOI IPUPOAbI nHGopManuu. [Ipepaa-
FAIOTCS PasAMMHBIE IIyTH PEelleHNs, HAYMHAS ¢ OObeKTUBU3ALMI «MHPOPMALNK>» U MHTEIPUPOBAHUS
AQHHOM KaTeTOPUU B CUCTEMY OOBEKTOB IPAKAAHCKOIO IIPaBa, 3aKAHYHMBAS [IPEAAOKEHNEM 3aKPeIUTh
ABOFCTBEHHOCTb IIPABOBOIO PEXXUMA HHPOPMALINH IIOCPEACTBOM PACIPOCTPAHEHNS Ha HETO IIOAOKEHUIT
0 IIpaBe COOCTBEHHOCTH U 06 MCKAIOUHMTEABHBIX IIPaBaX OAHOBpeMeHHO. I1Aroc Ko BceMy HHPOpMALHL
TpaHCYOPMHUPYETCA MOA BAMSHUEM LUPPOBHU3ALNH, YTO IIOPOXKAAET HOBbIE AUCKYCCHM O ee IPaBOBOi
HPHUPOAE, TAK KAK HEKOTOPbIE YYEHbIE CBSA3bIBAIOT HHPOPMALIMIO C KATETOPUEN «BHPTYAABHOIO HMyLIle-
CTBa>, IPAaBOBOM PEXXIM KOTOPOT'O BbI3bIBAET elije GOAbLIE CIIOPOB B COBpeMeHHOI Hayke. MccaepoBanme
AQHHO IIPOOAEMATHKY ABASETCS HOBO TEHAEHIMEH B COBPEMEHHOM IopuAMdecKoil Hayke Kazaxcrana,
9TO XapaKTepHU3yeTcsl HeOOABIINM KOAMYECTBOM OTeUeCTBEHHBIX HCCAEAOBAHUIL B 9TOM HallPABACHUH.

ITeAbIo MCCAEAOBAHIS SIBASIETCS IIOAPOOHBIN AHAAN3 OCHOBHBIX CAOXKHBIIIXCS IIOAXOAOB OIIPEACACHIIS
IIPaBOBOM IPUPOABI MHPOPMAITUU AASL BHIAGAGHUS OCHOBHOM IO3UIIUH, IIPUMEHHMMO K Ka3aXCTaHCKOMY
[PaBOIIOPSIAKY.

O6beKTOM HCCACAOBAHIS BBICTYIIAIOT 061 e CTBEHHbIE OTHOLIEHN ], BO3HUKAIOLIHUE I10 II0BOAY 06MeHa
uadopmarueit. [IpeAMeTOM HCCAEAOBAHUS SIBASIIOTCSI AOKTPHHAABHBIE IOAXOABL X HOPMBI IPAXKAQHCKOTO
IIpaBa, ONPeAEASIONIYE IPABOBOM PEXKIM HHPOPMALIMHI KaK 0COHOT0 06beKTa.

HayuHast HOBU3HA HICCAE€AOBAHIS COCTOUT B CUCTEMATU3ALIMN H KPUTUIECKOM OL}eHKe CYILIeCTBYIOLIUX
B AOKTPHUHE IPaXXAQHCKOTO rpaBa KasaxcraHa 1 3apy6exXHBIX CTPaH IOAXOAOB K OIIPEAEACHHIO IPABOBOM
HPHUPOABI MHPOPMALIMH, A TAKKE B PACCMOTPEHHMH YKA3aHHOM PO6AEMBI CKBO3b IIPU3MY LA POBH3ALN.

ABTOp IIPUXOAWT K BBIBOAY O TOM, YTO HECMOTPSI Ha BCe CYLIeCTBYIOLINE COBPEMEHHbIE TeHACHLIN
UHPOPMALINS MOXKET SBASTHCS 0OBEKTOM [IPABA MHTEAASKTYAABHON COOCTBEHHOCTH, HO He MOXET ObITh
CaMOCTOSITEABHBIM 06BEKTOM IIPaBa COOCTBEHHOCTH B KAACCHYECKOM ITOHUMAHWH HAPSIAY C BEIjAMU.

Karouesvie croéa: Tpascdarnckuii kodexc, 00vexmot 2pandanckozo npasd, UHGopmayus, npusHaxu, mame-
PUAALHOCE, 100X00, BeUfb, HOCUIMEAL, 060POMOCNOCOOHOCHD.

BBepenne

TpaAULHOHHO ITOA 06BEKTAMU IPAKAAHCKOTO [IPaBa MOHUMAIOTCS Takue 0Aara, 1o IOBOAY KOTOPBIX
MOTYT CKAAABIBATbCSI TPAKAAHCKHUE ITpaBa U 00I3aHHOCTH, TO €CTh IPAKAAHCKUE IIPaBOOTHOLIEHHUS. B
IIeAOM OOBEKTHI TPAKAAHCKOIO IIPaBa IPEACTABASIIOT COOOM HeKoe 6Aaro, KOTOpPOe COOTBETCTBEHHO
IPEACTaBASIET 9KOHOMIYECKUI MAU HeMaTepuaAbHsiil unTepec. ITo Muennio O.C. Mode, «obbexToM
IIPAaBOOTHOIIEHHS SIBASIETCSI TO, HA YTO HAIPaBACHBI (uAm TOUHEE TO, HA UTO BO3AEHCTBYIOT ) TPa’KAQHCKOE
CyObeKTHBHOE IIPAaBO U IPAKAAHCKO-IIPABOBas OOSI3aHHOCTD KAK JAEMEHTHI IPAKAAHCKOTO IIPaBOOT-
HOIIeHHs, 06pasyIolIie ero HeMOCPEACTBEHHOe copepkanue» |6, c. 588]. Kaszaaoch 6p1, 4T0 06beKTHI
IPa’kAAHCKOTO IIPaBa ABASIOTCSA AOCTATOYHO U3y4eHHbIM HHCTUTYTOM, TeM He MeHee COBpeMeHHbIe peaArn
MOPOXKAQIOT PasAWYHBIe HOBbIE paHee HeM3BEeCTHbIE HAara, CIIOCOOHbIE OBITH B 000POTE U IPEACTABASIO-
e cobo0il OImpeAeAeHHY0 9KOHOMHYECKYIO LIeHHOCTD, [IPABOBasl IPUPOAQ KOTOPBIX BHI3BIBAET MHOIO
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BOIIPOCOB. B oTHOmIeHNH TakuX 6AAr 00OOIIAIONIHMIT TEPMUH «UMYIECTBO> He IO3BOASIET OIIPEAEAHTD
HanboAee aAeKBaTHBII IPAaBOBOM pexxuM. ITOSIBASIFOTCS pa3AMYHBIe TAK Ha3bIBaeMble HEIIOMMEHOBAHHBIE
00'BEKTHI IPOKAAHCKUX IIPAB, IPABOBAS IIPUPOAA KOTOPBIX HOCUT CIIOPHBI XapakTep. TeXHOAOrMIeCKuit
IPOrpecc CTAHOBUTCS IIPUYUHON ITOSIBACHIS HOBBIX OOIeCTBEHHbIX OTHOIIEHMUI i IPEAMETOB PEryAU-
posanus [7, c. 4].

B T0 >xe BpeMs Ipa)KAQHCKOE 3aKOHOAATEABCTBO CPEAH IIOAOOHBIX 0OBEKTOB COAEPXKHUT 0coboe yIIo-
MHHAHKMe HHPOPMAIIUH, He OIIPEACAssi ee CIIEIIMAABHOTO [IPABOBOTO PEXXUMA. , K CPEAU TAKHX 0OBEKTOB
SIpKO BhiaeAsieTcst nHopMarms. FIH$opMarins Bceraa 3aHMMaAa 0cob0e MeCTO B XKH3HU JeAOBEKA Ha BCeX
9TAIlaX PasBUTHS YeAOBedecTBa. IIpaBoBasi MpUpoAa HHPOPMALIME — KaTerOpHs, KOTOpasi BCEIAa Obiaa
TPYAHOOIIPEACAUMON, OCOOEHHO B IAOCKOCTH I'PXKAAHCKO-IIPABOBBIX OTHOMIeHMI. Bceraa Bo3HHKaAM
CTIOPHI TI0 TIOBOAY TOTO, YeM SIBAsIeTCs HHPOPMAIUs B IPAKAAHCKO-ITPABOBbIX OTHONICHHUSX.

BasKHOCTb MCCAGAOBAHMS B 9TOM HAIIPAaBACHUH 00YCAOBACHA TeM, YTO MHGOPMAIHS SBASETCS AOCTa-
TOYHO CIIEIUPUIECKHM 0ODEKTOM, YTO BCETAA TOPOXKAAAO MHOXKECTBO PAa3AUYHDIX AUCKYCCHI IO TIOBOAY
ee IIPaBOBOI MpUPOADL TTAIOC KO BceMy MHPOpPMALMS CTaAd OOAee MHOTOTPAHHOM KaTerOpuel BBUAY
HAy4YHO-TeXHUYECKOTO IIPOrpecca U pasBUTHS LUPPOBBIX TEXHOAOTHIA. [IpobaeMa YCAOKHSIETCSI TEM, YTO
KaTeropusi « tHPOPMAIsS>» elre O0Aee PACIIHPSIETCs, U BBUAY TOTO, 9TO IIOMUMO IPUBBIYHON HHPOPMa-
ITMM Ha TPAAMIIMOHHBIX HOCUTEASX TI0A HHPOPMALIUelt CTAAU IOHHMATD ellje U pa3AUYHbIe BUPTyaAbHbIe
00'BeKTHI, KOTOpbIe HECMOTPSI Ha CXOACTBA C TPAAULMOHHBIMH IIPEAMETAMH B BUPTYaAbHOM MHUpe TeM He
MeHee IIPEACTABASIOT co60i1 nHOpMaLmIo. (ONpeAeAeHHBI NPOrpaMMHbIil Kop). Ha AaHHBIE MOMeHT
AKTHBHO 00CY>XAQeTCsl IPaBOBasi IPHPOAA TAKOTO POAA OODBEKTOB, M €CAU CMOTPETh B CaMy CYTb U pak-
THYeCKYIO UX IIPHPOAY, TO MOXKHO CKa3aTh, YTO B 9THX AMCKYCCHSIX TaK HAU MHAYe 0OCYKAAETCS IPaBOBast
IIpUpOAA HUHPOPMALTUHL.

Pemtenue mocTaBAeHHO! 3apaduu TpeOyeT 0COOOTO MOAXOAR, TaK KAK HHPOPMAIIUS BBUAY ee CIIeliH-
QUIHOCTH TpebyeT HHOTO PaCCMOTPEHHS, OTAUYHOTO OT BCEX APYTHX OOBEKTOB IPAKAAHCKOTO IIPaBa.
Tem He MeHee B XOA€ PAaCCMOTPEHMS YKa3aHHbBIX BOIIPOCOB BaXKHO IIOCTApPaThCs BIMCATbHCS B KOHTEKCT
ycrosBummxcs moaoxkenuit. A.IT. Ceprees, «mmpobaemMa cOCTOUT B TOM, KaK CO3AATh COOTBETCTBYIOLIUI
IPaBOBOI MeXaHU3M, He IIprberas K KOPEHHOM AOMKE CAOXKHUBIIHXCS IPABOBBIX HHCTUTYTOB U He CTaBsI
IPEILITCTBUI AASl Pa3BUTHS HAydHO-TEXHHYECKOTO Iporpecca. IToka HONBITKH OTAGABHBIX YYEHBIX U
3aKOHOAATeAel pelUTh 9Ty IPO6AEMY KAKIMU-AMO0 3HAYUTEABHBIMH YCIIEXaMH He YBEHYaAUCh> |12, c.
1].

BaskHO OTMETHUTb, 4TO caMa IO cebe MHPOPMAIMS He OMMEHOBAHA B KAueCTBe 00beKTa IPasKAAH-
ckoro mpaBa B cTaTbhe 115 I'paxpanckoro xopexca Pecniy6anku Kazaxcran (AaAee -TK PK), TeM He
MeHee B 9TOM JKe CTaThe UMEIOT MECTO OO'BEKThI, KOTOPBIE TAK MAU MHAYe OYEHb TECHO IIEePEeIATAIOTCS C
uH$OpMaIyel, B YaCTHOCTH, Pe3yAbTAThl HHTEAAEKTYAAbHOM ACSTEABHOCTH U ITUPPOBbIE AKTUBBL.

AKTyaAbHOCTD HCCAEAYEMOTO BOIIPOCa MOAKpeTAsieTcsi TeM, 4To B Pecrrybanke Kaszaxcran npomucxo-
AUT CTPEMUTEAbHOE Pa3BUTHe IIMPPOBH3AIMK M POCT ee pacrmpocTpaHeHus. Beupy aroro B Kasaxcrane
B TIOCAeAHEe BpeMsl BCe yallje pa3pabaThIBAlOTCS U IPUHUMAIOTCS Pa3AMYHbIe HOPMATUBHbIE TIPABOBBIE
AKTbhI, IPHU3BAHHBIE PEI'YAUDOBATD IIPOLIECCHI I.IH(]?pOBPIBaLII/II/I u I/IHq)OPMaTI/IBaLII/II/I.

Hecmorps Ha 10, uTo B Kaszaxcrane Ha AQHHBIN MOMEHT pa3sBHTHE LUPPOBU3AIMN HTAK AOCTHUIAO
y>Ke AOCTaTOYHO BBICOKOTO YpOBHs, IIpaBuTeAbCcTBO MpUHMMaeT Mephl II0 AaAbHeHIIel TpaHCcPOpMAITIY
[UQpOBOI OTPACAH, TAK KAK MHYOPMAIMOHHbIE TEXHOAOTHU He AOCTUIAM KAKOTO-AMOO IIMKA CBOETO
PpasBUTHSL, @ HHOOOPOT MPOAOAKAIOT PA3BUBATHCS M TPAHCPOPMHUPOBATHCS B HEUTO HOBOE, YTO OTAEABHO
ykasbiBaeTcs B ITocTanoBaeHnu IIpasureabcrsa PK or 28 mapra 2023 ropa Ne 269.

Ha panHBIT MOMEHT B cdepe pasBUTHS IIPABOBOTO peryanpoBaHus nHGopManuu B Pecrybanke
Kasaxcran Yxasoum IIpesupenra ot 15 oxrsa6ps 2021 roaa N 674 ompeaeAeHBI CACAYIOIIYE HATIPABACHIIS
AESITeAbHOCTH:

«1. Heo6X0ANMOCTb IIPaBOBOIO PEryAMPOBAHUS UCKYCCTBEHHOIO MHTEAAEKTA M POOOTOTEXHUKH,
IpeXAe BCEro, B IIeASIX OTIPeAeACHHUS OTBeTCTBEHHOCTH 32 BpeA, IPUYMHEHHbIN HX ACHCTBUAMH, a TaKoKe
peleHHeM IIPOOAEMbI OIIPEACACHHS IPHHAAASKHOCTH ITPABa MHTEAAEKTYaABHOM COOCTBEHHOCTH Ha IIPO-
U3BEAEHIIS, CO3AQHHBIE C YYACTHEM HCKYCCTBEHHOTO HHTeAAeKTa. [IpopaboTKu BOIpOca 0 BOZMOXXHOCTH
HaAeAEHUSI pOOOTOB IIPABOBBIM CTATYCOM U, KAK CAEACTBHUE, BOBMOXXHOCTH IIPUBAEYEHIS HCKYCCTBEHHOTO
HHTEAAEKTa K JOPUAMIECKOM OTBETCTBEHHOCTH.

84 Kykbik xxaHe memnekeT, Ne 4 (109), 2025



Manbkos P.C. [paBoBoit pexxum uHdopmaLum B rpakaHCKUX MPaBOOTHOLLEHNAX

2. TlepecMOTp HMOAOXKEHUHM 3aKOHOAATEAbCTBA O IEPCOHAABHBIX AAHHBIX U MX 3alIUTHI B IIeASIX
IPUBEAEHHUS €0 B COOTBETCTBHE C PSIAOM 0a30BBIX IPHHIIUIIOB, A€KAIHX B OCHOBE 3TOM OTPACAU 3aKO-
HOAQTEABbCTBA.

3. YperyauposaHue BOIIPOCOB HEAOITYCTUMOCTH AUCKPHMHHAIIMH IIPH HCTIOAb30BAHUH TEXHOAOTHH
OOADBIINX AQHHBIX U OTPAaHUYEHISI AAS HEKOHTPOAHPYEMOTO IIPHMEHEHHsS FAAXKETOB C IJeABI0 OTCAEXKUBA-
HHS TPOKAQH>.

OmpeaereHne MOHATHS <«HHQOPMAIMH>, ee OCHOBHBIX IIPU3HAKOB M OCOOEHHOCTEH MPABOBOTO
peryanpoBaHus, Kak B Pecrrybanke KasaxcraH, Tak u 3a pyOeXoM B paMKax AQHHOM paboThI IIOMOXeET
PACKPBITh IIPABOBYIO IPUPOAY HHPOPMALIMH B KOHTEKCTE €€ PACCMOTPEHIS B PAMKAX CHCTeMbI 00beKTOB
IPaXXAAHCKOTO IpaBa.

Mareprasbl H METOABL
Ipu npoBeAeHIN AQHHOTO UCCAEAOBAHIS HCIIOAB30BAHBI TAKHE OOLIeHAYYHbIe METOABI IO3HAHMSL, KaK
CHHTe3, AaHAAM3, HHAYKIIUSI, AGAYKIVS, CpaBHeHuUe, 0000merne. Takke HCIIOAB30BAHBL CAEAYIOIIHE CIIEIH-
AABHO-IOPHAMYECKHE METOADL: pOPMAABHO-IOPHANIECKHIT, ICTOPUKO-TIPABOBO, CPABHUTEABHO-IIPABOBOI.

OcHoBHbIE MOAOKEHHS
Onpeaesenne NOHATHA <HHPOPMAITH >

CrouT HavaTh C TOTO, YTO B IOPHAMYECKOH HAYKe HET EAMHON IO3UI[MHU IO MOBOAY ONIPeACACHHS
UHPOPMAIIHH, CYIeCTBYIOT HECKOABKO AMAMETPAABHO Pa3HBIX IOAXOAOB.

Hmeer MecTo mOAXOA, KOTOPBIN MOA MHPOPMAIIHel MOHHMAeT HCKAIOYUTEABHO ee HOCHUT@AH, UTO
B I]€AOM AOTHYHO, TaK KaK HH(POPMALHS IIPEACTABASETCS Ha OIMPEASACHHBIX MaTePUAABHBIX HOCUTEASIX.
K npumepam HOCHTeAeH MHPOPMAITMU MOXXHO OTHECTH AOKYMEHTHI, ayAHO3AIIICH, BHAEO3AIIUCH, TIPO-
u3BeAeHHs. TeM He MeHee TaKOii IIOAXOA BHAUTCS CIIOPHBIM, TaK KaK AefICTBYIOIlee 3aKOHOAATEAbCTBO,
peryAupys OnpeAeAeHHbIe BONPOCHI, CBA3aHHbIE C MHGOpMaIed He MpPeAbSBASeT ONpeAeAeHHbIe
TpeboBanus k ee HocuTeAsiM. Cama 1o cebe TPaKTOBKA MHPOPMAIHH Yepe3 ee HOCUTEAb He PACKpPhIBAeT
BCefl ee CYIJHOCTH, TaK KaK CaM II0 cebe HOCHTeAb HHGOPMAIMK KAK IIPABHAO SBASETCS MATePHAAbHBIM
npeAMeToM (BEIIbIO), YTO SBASETCS CAMOCTOSITEABHBIM OOBEKTOM IPAKAAHCKOTO [PaBa.

K ToMy ke MOXHO yKa3aTh, 4TO yKa3aHHbII IOAXOA OCAOXKHSETCS TeM, YTO €CAH MBI IIPUMEM 32 HCTH-
Hy TOT QaKT, 4YTO 0OBEKTOM IPAKAAHCKOTO IIPaBa MOXET BBICTYIIATh TOABKO HOCHTEAb MHPOPMAIIUH, TO B
AQHHOM CAy4ae Mbl CTOAKHEMCS C HeBO3MOXKHOCTDIO OTIPEACACHHUS HEKOTOPBIX HOCHTeAell HHpopMaIum
Kak o6oporocnocobusix [ 11, c. 20]. K mpumepy, caMpIM yHUKaABHBIM M HAMMEHee H3yqeHHBIM HOCUTEAEM
UHPOPMAIIMH Ha AAHHBIM MOMEHT SBASETCS YeAOBEUECKHIl MO3T, TeM He MeHee TaKOM HOCHTeAb HHPOp-
MAIIUK BHIBEACH U3 IPAXKAAHCKOIO 060POTa U He ABASETCS 060POTOCIIOCOOHBIM IIPeAMETOM. AaKe eCAU
YTAyOUTBCS B BOIIPOC MIPU3HAHMS OPTaHOB M TKAHEH YeAOBEKA, U3BATHIX ACTAABHBIM IyTeM, 00beKTaMu
IPaXKAQHCKOTO MPaBa, BCe PaBHO AQXKE B TAKOM CAydae MO3I He CMOXET OBITh PacCMOTpeH Kak 00BbeKT
HOCHUTeAb HHPOPMAITHHL.

Taxoe yTBep:KAeHNE BIUCHIBACTCA B MMOAXOA, IPHHATBIN OTeYeCTBEHHBIM 3aKOHOAATEAEM, KOTOPBIi
OTpaXkaeTcsl HEIIOCPEACTBEHHO B ACTaABHOM oIlpepeAeHuH nHPopmarmu. Tax, B 1. 1 crarem 1 3akona PK
«O pocryme K HHPOPMALMH > YKA3bIBAETCS], YTO <« MHPOPMALIHS - CBEACHHUS O AULIAX, IPeAMeTaX, PpaKTax,
COOBITHSX, SIBAGHHSAX U IIPOLieCCaX, 3apHUKCHPOBAHHBIX B AI000i dopme>. Takum 06pa3oM, 3aKOHOAATEAD,
PacKpbiBasi CymJHOCTh MHPOPMAIMH, He MPEAbSBASET KaKHX-AMO0 TpeboBanmil k ee dpopme. OpHaKo
3aMeTHO YIylleHWe B OTHOIIEHHWM OTCYTCTBHS ONPEASACHHBIX IPH3HAKOB MHQOPMAIUHM, a TOYHee,
A€TAABHOE OIIPeACACHIE He AAeT IOHMMAHUS 3THX IIPH3HAKOB,

IToAXOABI K HOHMMAHHIO IPABOBOM IPHPOABI HHPOPMALHH
A1060i1 06BEKT IPAKAAHCKOTO IPaBa AOAKEH COOTBETCTBOBATh CACAYIOIIUM IIPU3HAKAM, YTOOBI
PaCIIeHHBaThCSI KAK TAKOBOM: AMCKPETHOCTb, IOA€3HOCTD, CHCTEMHOCTD, FOPUANYECKAS] IIPUBSI3KA.
Auckpemmocme. N\aHHBIA NPU3HAK IPUHATO CYMTATh HAHOOAee XapaKTEPHBIM AAS BCEX O0BEKTOB
TPaXKAQHCKOTO IpaBa. AQHHBIA [PU3HAK [0 CBOEH CYTH O3HadaeT 060COGAEHHOCTb OAHOTO KOHKDET-
HOTO 06beKTa oT Beex Apyrux (ot aar. diskretus — paspeaennbiit) [6, c. $95]. O60co6aeHHOCTD MOXKHO
HOHUMATh B HECKOABKHX HanpaBAeHMsIX. O60CO0AeHBI 00beKTbI MOI'YT OBITH OT HHBIX OAQL, APYT OT APYTa
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(oauH 06DBeKT PpusHIecKH 060COOAEH OT APYTOTO) TakKe BO3MOXHA 060COGAEHHOCTD MeXKAY BHAAMH
06pexToB (ABWKHMMas Bemb 060CO6AEHA OT HEABIKUMOF). TeM He MeHee BayKHO OTMETHUTb, 4TO BelfHbIe
IpaBa HOCST A0COAIOTHBII XapaKTep, TO eCTb IIPaBa eCTh Y TeX, KTO BAAAEET 00BEKTOM, K IIPUMePY BEIIbIO,
1 06513aHHOCTH Y HEOIIPEAEAEHHOTO Kpyra AuLl. TeM caMbIM, Ipy 0ObSICHEHUH 3HAYEHUSI «000COOAEHHO-
CTH> HAIPANINBAETCS 3AMEYAHHE O TOM, YTO 060COOAEHHOCTD 00BEKTa IPEATIOAATAETCS. OTIPEAEACHHYO
BBICOKYIO CTEIIeHb €0 HHAUBHAYAABHOCTH, AASI TOTO YTOOBI HHBIE AHMIIA UMEAH BO3MOXHOCTD HX HHAHMBH-
AyaAM3HPOBaTh, 4TO6bI, K IIPUMepY, U36e5KaTh KaKOro-Au60 MocArareAbcTsa Ha Hux [ 16, c. 316]. Cambrit
SIPKUI IPAMEP AMCKPETHOCTH — 9TO BEIIH. BEIlb SBASETCS TAKUM 00beKTOM, KOTOPBII XapaKTePU3yeTCsI
[PHU3HAKOM IIPOCTPAHCTBEHHOTO 060COOAEHNS OT HBIX 0OBEKTOB IPAXKAAHCKOTO IIPaBa, I03TOMY KOH-
KpeTHas Belp 060cobaeHa 0T AI060¥ Apyroit Bemmu. [IpeacTaButh cebe 060c06AeHHOCTS HHPOPMALIUH
OT APYTHX OOBEKTOB UAM OAHOM MHQOPMAIIMK OT APYTOil BUAETCS 3aTPYAHHTEABHBIM. BO3MOXHO IIpo
000CO6AEHHOCTD MOXKHO OYAET TOBOPUTB, YTAYOASISICh B COAEPYKAHNE HHPOPMAIIHH, HO OILSITH JKe HeBO3-
MO>XHBI PACCYXKAEHHUS 00 ee HHAMBUAYAABHON OnpeseAeHHOCTH. O60COOAEHHBIM MOXKET OBITh HOCHTEAD
HMHPOPMALINH, KaK IPABUAO KAKOM-ANOO MaTepHAABHBIN HOCUTEAD, K IIPUMepPY (AelI-KapTa, KHHUTA, AUCK.
Takoro popa 06beKT MOXKHO HHAUBUAYAAM3HPOBATH. 3A€Ch MOXKHO CKa3aTh, YTO MBI UMEEM PEAABHYIO
BO3MOXHOCTb 0003HAYUTb IPAHHILIBI TAKOTO POAQ MATEPUAABHBIX HOCHTEAEH, TeM CaMbIM 3asIBUTH, YTO
OHU SIBASIFOTCSI BEIJAMH, TaK KaK HMeI0T 060CO0AeHHbIE B IPOCTPAHCTBE COOCTBEHHbBIE IPAHUIIBI, OAHAKO
PACIIPOCTPAHSTH TO 5Ke CAMO€ Ha CaMy UHPOPMAIIHIO BHAUTCS HEBEPHBIM.

IOpuduueckas npussska. B xauecTBe mpu3HaKa 00BEKTOB IPAKAAHCKOTO MPABa BBIACASIETCS TAKKe
U I0OpUAMYECKasl MPUBA3KA. AAHHBIM IPU3HAK O3HAYaeT HEKYI0 BO3MOXKHOCTb ITPAaBOBOIO 3aKperAeHuUs
OIIpEAEACHHBIX OOBEKTOB I'PAKAAHCKOTO Ipasa 3a cybbexramu [8, c. 107]. 13 paHHOrO mpusHaka Ha
HAIIl B3TASIA F BBITEKAIOT Te CaMble A0COAIOTHbIE BellfHble IIPaBa, TaK KAK 9TOT IIPH3HAK ITO3BOASIET IIPO-
H3BOAHTD HeKOe CBSI3bIBaHHE 0OBEKTOB C HOCHTEASIMU A0COAIOTHBIX IIPaB, TEM CAMbIM OOBEKTBI TEPSIOT
BO3MOXXHOCTDb OBITb BO BAAAGHHMH MAM OOAAAAHUH TPeTbHMHU AHIlaMH. MHPOpMAIMs B IIeAOM BHAUTCS
COOTBETCTBYIOIEN AAHHOMY IIPU3HAKY, TaK KaK 3aKOHOAATEAbCTBO IIPAMO OIPEAEASIEeT BOZMOKHOCTD AMI]
00AaAaTh HHPOPMALIHEH, AIOC KO BCEMY, UIMEIOT MECTO Pa3AUYHBIE CIIOCOOBI 3AIUTHI OT IIOCSITATEABCTB
Ha Takoro poaa uapopmanuro. K npumepy, B.A. Aamad yxasbiBaeT Ha HAAHYHE O CAYXKeOHOM 1 KOMMepUe-
CKOF1 TaltHBI IIPAaBOOOBEKTHBIX IIPU3HAKOB, TAK KaK TaKas HHPOPMAIINS «IIPUBI3AHA> K OIPEACACHHOMY
CyObeKTy U 'y TPETBUX AHL] OTCYTCTBYeT KaKOM-AU60 CBOGOAHDII AOCTYI K Helt [ 8].

Cucmemmocmp. ITop CHCTEMHOCTDIO 00HEKTOB IPAXKAAHCKOTO IPaBa IOHUMACTCS TOT GaKT, 4To A06O0i
00beKT AOAXKEH OBITh MHTETPHPOBAH B CHCTEMY OOBEKTOB IPAXXAAHCKOTO IIPaBa, IPEACTABASTD C HUMHU
EAMHYIO CHCTeMy, CTPYKTypy. FlHaue roBopsi, 06beKThI MeXAY COO0i HEIIOCPEACTBEHHO B3aHMOCBS3aHbI
¥l MOT'YT B3aHMOAEHCTBOBATS |9, c. 166 ]. HekoTopble nccaepOBaTeAn B IIPUMEp HPUBOAST 0653aHHOCTD
HPOAABIIA IPEAOCTABASITH IIOKYIIATEAI0 HHPOPMAIIHIO O ToBape. TeM He MeHee OYEBUAHO, YTO B AAHHOM
npuMepe HHGOPMAIIKA He MOXET BBICTYIIATh B POAU CAMOCTOSTEABHOTO 00beKTa, TaK KaK AOTOBOP KYTI-
AM-TIPOAQKU HATIPABAEH Ha ITIePEHOC IIPaBa COOCTBEHHOCTH HA Bellb IIPH MMPOAAXKE TOBAPa, a HHOpMAIIUS
0 TOBApe MOXET AHIIb HATIOAHATD COAEP)KAHIe TAKOTO 00s13aTeAbcTBa. TeM He MeHee CHCTeMa 0OBEKTOB
MOXET Pa3HUTHCS B 3aBUCHMOCTH OT CTpaHbL. M ecan k mpumepy B lepManuy HHPOpPMAITHS OIIPEACACHHO
He BITMCBHIBAETCS B CHCTeMy O0OBEKTOB I'DaXXAAHCKOTO MPaBa, TaK Kak 0OBEKTOM IpaBa COOCTBEHHOCTH
MOTYT OBITh AHIIb MaTepHUAAbHBIE IIPEAMETHI, COTAACHO [epMaHCKOMy rpaxkaaHCKOMy yaoxkeHHI0. OpAHAKO
B cocepHeit Opanruu nan Mraaun mpaBo COOCTBEHHOCTH PACIpPOCTPAHAETCS M HA HEMATePHAAbHBIE
00'BEKTHI, YTO YK€ AOITYCKAET PAsTOBOPHI O TOM, YTO B ITHUX CTPAHAX MHPOPMAIMS MOXKET OBITh HHTe-
TPUPOBAHA B CUCTEMy 00BEKTOB IPaXAAHCKOro mpasa. OAHAKO Bce ke 60Aee 060CHOBAHHDBIM SIBASETCS
HeMerkuit mopxoa.[ 10, c. 113].

B AomOAHEHME MOXXHO BBIAGAMTD TAKOH HMPH3HAK KaK 10Ae3Hocmb. II0Ae3HOCTD — CBOKMCTBO 0OBeK-
Ta, KOTOPOE YKa3hIBAeT HA TO, YTO OOBEKT MOXKET YAOBACTBOPSTH OIPeAeACHHble IIOTPEOHOCTH AMIIA.
Mudopmanus cama 1mo cebe B eAOM UMeeT BOSMOXXHOCTD YAOBACTBOPSITH OLPEACACHHBIE TOTPEOHOCTH.
K nmpumepy, cexpersnsiit perent KFC nan Coca-Cola HanpsiMyio MPHHOCST IIOAB3Y CBOH IIPaBOOOAaAQ-
TeAsIM, TaK KakK 00ecIeynBaroT $pyHKIMOHHPOBAHKE CeTell PeCTOPAHOB II0 BCEMY MHPY, M 3aBOAOB IO
HPOU3BOACTBY Fa3UPOBAHHBIX HAIIUTKOB, COOTBETCTBEHHO. B paccMOTpeHHOM HIDKe Kefice U3 HeMelKOH
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CyAeOHOI IIPAKTUKK GYAET SIPKO MPOAEMOHCTPHPOBAHA IIOAE3HOCTh MHGOPMALIUH, TAK KaK ee MOTeps
HOOYAMAQ IPEATIPUHUMATEAS] OOPATUTHCS B CyA. TeM He MeHee He KaXAQsI HHPOPMALIS MOKET 00AAAATD
CBOMCTBOM IOA€3HOCTH.

TToABOASL TIPOMEXXYTOUHDBIA MTOI, MBI MOJKEM CAEAATh BBIBOA O TOM, YTO UHPOPMALUSI HE MOXKET
BBICTYIIATh B POAM CAMOCTOSITEABHOTO 00beKTa IPAXKAAHCKOTO IIPaBa BBUAY TOTO, YTO HE COOTBETCTBYET
BCeM IIPU3HAKAM TaKOBOTO.

ITpumeyaTeabHO, 4TO B CBOeil pabore B.A. Aamad cchlaaeTcsi Ha HEMELKYIO CYA€OHYIO NPaKTHKY,
A€ CyA CKBO3b aHAAU3 IIPU3HAKOB BEIU U OOBEKTOB IPAKAAHCKOTO IIPABA B IIEAOM CAEAAA BBIBOA, UTO
uHPOpMaLUS 06BEKTOM IPAXKAAHCKOTO OBITH HE MOJXKET.

AaHHOe AHII0 TOAAAO HCK IIPOTUB SHEPrOCHAOKAIOIIeH OPraHU3AIMH 1 IOAPSIAYMKA O BO3MEIeHUH
YOBITKOB 1 CyA €My OTKa3aA I10 CAEAYIOIIUM OCHOBaHIM [4, ¢. 1]:

- BEIIJAMH MOT'YT OBITh TOABKO T€A€CHbIE Bellj, KOTOPbIe MATEPHUAABHDI [I0 CBOEH IIPUPOAE;

- ”HQOPMAIHS B 9AEKTPOHHOM BHAE He MOXET IIPEACTABASITh COOOIO Belljb, TAK KAK SBASIETCSI HEKOM
HIOCA@AOBATEABHOCTDIO JIACKTPHYECKHX UMITYAbCOB;

- BBUAY 1€r0 IIPaBO COOCTBEHHOCTH He MOXET PAacIpOCTPAHAThCS HAa HHPOPMALIUIO caMy IIo cebe, a
AMIIb TOABKO Ha e HOCHUTEAD;

- HeT HMKAKUX OCHOBAHMII AASI B3BICKAHMS YOBITKOB, TAK KaK CaM IO ceOe HHUKAKON MaTepHAAbHBIH
HOCHUTeAb HHPOPMAIIMH IIOBPEXAECH He OBIA.

- AASL PACTIPOCTPAHEHHUS [IPABA COOCTBEHHOCTH HAa MHPOPMAIIMIO HEOOXOAUMO pellleHHe 3aKOHOAATe-
AL O BKAIOYeHHU HHPOPMAIUY B 00'beM IIOHSTHS BEIH.

3Aech MBI Y€TKO BUAHIM, UTO CYA Y€TKO PasrpaHH4YMBaeT HHPOPMAIIUIO 1 ee MaTepHAaAbHbIe HOCUTEAH,
He IIpU3HaBast HHPOPMALIUIO 00BEKTOM IPasKAAHCKOro Ipasa. MIHpopMalus BbiBeAeHa HEMELIKUM 3aK0-
HOAQTEAEM U CYAOM 32 CUCTEMY O0BEKTOB IPaXKAAHCKOro mpasa. Cya O CCHIAKAMH Ha 3aKOHOAATEABCTBO
CIIPAaBEAAMBO OTMEYAET, YTO He MOXKET ObITh HUKAKHX CIIOPOB II0 IPUMEHEHHUIO IIPABOBOIO PeXXUMa BellH
K uHpOpMALUH, TaK Kak B [epMaHuM 3aKOHOAATEABHO 3aKpelAeHa MaTePHAAbHOCTD BeIU KaK ee IIPU3HaK.
HHTepecHO OTMETUTB, YTO B 9TOM pPeIleHHUHU CYA, IIPOAOAXKASI CBOIO MBICAD, IIAABHO IIEPEXOAHT OT TeMbI
00peKTOB rpaskpaHckoro npasa k due diligence, 3astBAsts1, 4T0 AHIIO, GyAydn KOMMepYeCKOM OpraHU3alueti,
AOAKHO IIPOSIBASITH AOAKHYIO OCMOTPUTEABHOCTD IIPH paboTe C LIeHHOM AAs OusHeca nHOpMAIHel, K
[pUMepy IPUHIMATH MEPBL 110 HecIiepe6oiHOMY 06eCIiedeHHI0 KOMIIBIOTEPOB [IMTAHIEM BBHAY HAAMYHS
Ha HYX TaKOHM MHPOPMAIHH.

AaHHBII BBIBOA CyAQ MOXET OBITh 00YCAOBAEH CACAYIOIIMM. B HeMeIko crcTeMe 06beKTOB IpasKAAH-
CKOTO IIPaBa B CBOE BpeMs CYIIeCTBOBAA IPUHIIUI PACIIMPUTEABHOTO TOAKOBAHIS KaTETOPHH BeIl[H, 9TO
BHAHMO CO3AQBAAO HEKOE YAOOCTBO AASI IPAXKAAHCKOTO 060poTa Ha ToT MoMeHT. K nipumepy, AepHbypr B
CBOEM TPYA€ IIPOBOAMA Pa3speAeHHe MeXAY IOHUMaHHeM Bellld B pUMCKOM U FepPMaHCKOM IIPaBe M ACAAA
aKIleHT Ha TOM, YTO Bellld, B KAACCHYECKOM IIOHMMAHHMU OTPaHHYEHHbIe B IPOCTPAHCTBE, He SBASIOTCS
€AMHCTBEHHBIMH IIPEACTaBUTEASIMH AAHHOM KaTerOpHUH. [15,c.125]. Oxn yKa3bIBaeT Ha TO, YTO AO OIIpeAe-
AEHHOro nepuopa B lepmManuu o BeljaMy MIOHMMAAK U Pa3AMYHbIe IIPABOMOYKS, 2 UMEHHO II0A BelllaMU
[OHMMAAUCH ¥ IIpaBa TpebOBaHUs, YTO paKTHIECKU OBIAO IIPHUMEHUMO K LIEHHbIM OyMaraM.

TeMm He MeHee TaKOro poAa MO3HUIIMSA BOCIPHHHUMAAACH AO INPUHATHA [epMaHCKOTo rpaskAaHCKOTO
yaoxxeHus1 B 1896 r., rae HeMeIIKUM 3aKOHOAATEAEM YETKO OBIAO OIIPEAEAEHO, YTO 0OSI3aTeABHBIM AASL BEIIH
[PU3HAKOM SIBASIETCS ee MaTepruaAsbHOCTb. OAHAKO B HAyKe UMEIOT MECTO U UAEH [0 KOMOUHUPOBAHUIO
Pa3sAMYHBIX TIOAXOAOB TIPU OIpPEAeACHHH IpaBoBOi Ipupopbl nHPopmarmu. Hanpumep M. A. Baunao
oIpeAeAsieT IIPaBOBYIO IPUPOAY MHPOPMAIMU Yepe3 CMelleHNe U B3aUMHOe IPHMeHeHHe MHCTUTYTOB
HHTEAAEKTYAABHOM COOCTBEHHOCTH U BELHOT'O [IPaBa, TaK KaK 10 €€ MHEHHIO « MHPOPMALHS — 9TO HEYTO
MaTepuaAbHOe U HAeaAbHOe>. [ 1, c. 510].

Boabmue puckyccuy pasBepHYAUCH IO IIOBOAY ITOSIBAGHHUS TaK Ha3bIBA€MOI'O «BHUPTYAAbBHOTO HMY-
IeCTBa>», II0A KOTOPOe IOIAAAIOT Pa3AMYHBIE OOBEKTH B BUPTYAABHOM IIPOCTPAHCTBE, B YaCTHOCTH
OIlpeAeAeHHble BHUPTYaAbHble IPEAMETHl B KOMIIBIOTEPHBIX HIPaX HAM BUPTYAABHBIX PEAAbHOCTSX,
KOTOpbIe Ha IIePBBIA B3ASA OODBEKTaMH IPAKAAHCKOIO IIPaBa He SBASIOTCS, OAHAKO HMEIOT BBICOKYIO
9KOHOMHYECKYIO [IEHHOCTb 1 YACTO CTAHOBSITCS 0ObEKTAMU KPaK.
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IPAXXAAHCKOE NMPABO

HexoToprie MccAeAOBaTEAM IIPEAAATAIOT CAGAOBATh OIBITY HEKOTOPHIX CTpaH EBpombl m Asum
M PACIPOCTPAHSATh HA TaKMe OOBEKTHI IIOAOXKEHHs O IpaBe COOCTBEHHOCTH, B TO BPeMs KaK ApyTHe
IPUAEPIKUBAIOTCS 6OAe KOHCEPBATHBHOTO MOAXOAQ ¥ HA3BIBAIOT TAKOTO POAA OOBEKTHI He GoAee yeM
«00513aTeABCTBOM U3 AOTOBOPA>.

U Bce cBOAUTCS K TOMY, YTO COBpeMeHHbIe HCCACAOBATEAH, IPU3HABAS BO3MOXKHOCTDb PACIPOCTpa-
HeHUs BEITHBIX IIPaB HA BUPTYaAbHbIE OOBEKTHI, TOBOPST O TOM, YTO TO K& CAMO€ MOXXHO IIPUMEHHTD U
K MHPOPMALMH, TaK KaK TaKKe OOBEKTHI 110 CBOel CYTH U MPEACTABASIOT co60it uHdpopmanuo (Habop
IIPOTPaMMHbIX KOAOB AU KOA B ABOMYHOI crcTeMe). TeM He MeHee, Ha Haul B3TASIA, IPOBEACHHE TaKOM
ITapaAAeAM BUAUTCS He COBCeM 0OOCHOBAHHBIM, TaK KAk caMa II0 cebe MHPOpPMAIIUS IPEACTABASIET COOO0M
LIEHHOCTb B CBOEM COAEPYKAHHH, & BUPTYaAbHbIE OOBEKTbI [IEHHbI AAS TIOAb30BATEACH CBOUM QYHKITHOHA-
AOM B BUPTYAaAbHOM IIPOCTPAHCTBeE.

CymecTByeT MHOM ITOAXOA K IOHMMAHHIO IIPAaBOBOM IPHPOABI HHPOPMAIIUH, KOTOPHIH IIOAHOCTBIO
OTBepraeT pacCIpOCTPaHEeHHe IIOACXKEHHI O BellaX Ha MHGOPMAITHIO.

ITpy omucaHKy IPAaBOBOTO PEXHMMA HHPOPMAIHH OOBIMHO IIPOBOAST HEKyIO IIAPAAAEAD C TIPABOBBIM
PeXHMMOM SHEPIUH BBHAY HeKOH cxoxxecTu. MIHpopManus B 1jeA0M, KaK U SHEepTHs], He MOXXeT IOAHOLIEHHO
CUHTATHCS BEIIBIO, TAK KaK, BO-TIEPBBIX, KOTAQ HHPOPMALINS IIPEACTABACHA Ha KAKOM-ANOO MaTepHAAbHOM
HOCHTEA€, TO 3AeCh HETIOCPEACTBEHHO ee HOCHTEAD BbICTYIIAeT 00BeKTOM IPAKAAHCKOTO IIPaBa U BOIIPOC
O IIPUHAAAEXKHOCTH OIPEAEASIETCS IO [PaBUAAM BelnHoro npasa [2, c. 106]. K mpumepy, C.11. Cycaosa
OTHOCHUT TOABKO AOKYMEHTUPOBAHHYI0 HHPOPMALHIO K 06beKTaM IPaKAQHCKOTo Tpasa [ 13, c. 4], Tem He
MeHee, Ha HAIl B3TASIA, 3A€Ch Pedb HAET OILATb 5Ke O HOCHTeAe HHPOpMaLuu (HEMOCPEACTBEHHO O AOKY-
MeHTe). BO-BTOpBIX, KOTAZ MBI FOBOPUM 06 MHPOPMALIHH, KOTOpas MPEACTABACHA B 9IAEKTPOHHOM BHA,
TO MBI AOAKHBI YTBEPXKAATh, YTO MHPOPMALIUSI OILITH XKe HEOTAGAUMA OT KaKOro-AHOO MaTepHaABHOIO
uMymecTBa (Belnn), IOCPEACTBOM KOTOPOTO Takasi MHPOpMALKs TeHepUpyeTcs, o6pabaTbiBaercs UAK
nepeaaercs [ 14, c. 31].

HaunboAee onTiMaAbHBIM Ha Halll B3TASIA BUAUTCS IIOAXOA, KOTOporo npuaepsxkusaiotcs P. Caparbes,
H.M. 3artaerko, O.B. IlIseaxoBa, P.C. BeB3eHKO, KOTOpbIe PacCMATPHUBAIOT HHPOPMALIUIO KaK OOBEKT
obs13aTeAbcTBeHHOrO TpaBa. MHpopmanus cama o cebe He MOXET OBITh CAMOCTOSTEABHBIM 00BEKTOM,
B TPAKAAHCKOM 0060poTe MHGOPMAINs BBICTYIIAET COAEPXKAHHEM O05I3aTeAbCTBA, X B TAKOM CAydae
06bEKTOM MPaBOOTHOIIEHUS CTAHOBSTCS ACHCTBHS 0b6s3aHHOrO AMna [3, c. 345]. SpxuM npumepowm,
AEMOHCTPHUPYIOIMM BOIAOLIEHHE 3TOrO IOAXOAQ HA IPAKTHKE, SBASETCS KOHCYABTHPOBAHIHE, KOTAA
FICTIOAHHUTEAD [IEPEAAET 3aKa34HKy ONPEACACHHOTO POAR MHPOpMario (KOHCYABTHpYeT).

E.A. CyxaHOB cIipaBepAMBO OTMeYaeT, YTO KOMMEPYeCKyIO TaiHy M CeKpeT IPOM3BOACTBA MOXHO
BBIAGASITh B Ka4eCTBE CAMOCTOSITEABHBIX OOBEKTOB IPAKAAHCKOTO IIPaBa, TaK KaK AAHHAS MHGOpPMALHs
[PU3HAHA OXPAHOCIIOCOOHO, YTO B [JeAOM BIHchiBaeTcs B KauBy cT. 126 'K PK o cayxebHOit 1 KOMMep-
deckoil TaiiHe. TeM He MeHee, CTOUT IIOBTOPHUTD TO, 4TO He KaXXAAs HHPOpMalust 06AapaeT CBOMCTBOM
noaesHocTH. CTOUT OTMETHTD, YTO CAY)KeOHAsi MAM KOMMepuecKas TaiHa, HAM CeKpeT IPOM3BOACTBA
OTHOCST K «HETPAAUIIOHHBIM 00beKTaM>»> MHTEAAKTYaAbHOM COOCTBEHHOCTH, Ha KOTOPbIe He PacIpo-
CTPAHSIOTCS TPAAHLIFOHHbIE TIOAOXKEHNS O TIpaBe cobcTBeHHOCTH [12, ¢. 620]. B pAomoaHeHue K 3TOMY
TAKOTO POAR MHPOPMALIKS SBASETCS PEXXIMOM HepacKpbIToit nH$popmarun [4, c. 80].

C.K. HppsimeBa B crarbe «MOHHTOPUHI 3aKOHOAATeAbCTBAa Pecnybanku Kasaxcran B cdepe
HepacKphITOi MHPOPMAIIME KaK OOBEKTa [IpaBa MHTEAAEKTYAABHOH COOCTBEHHOCTH>» PACcCMATPHBAET
HepPaCKpHITYI0 MHGOPMAIHIO B KaueCTBe 00beKTa IPaXKAAHCKOTO ITPaBa M OTHOCUT TAaKOBYIO K 00beKTaM
IpaBa MHTEAAEKTYaAbHOM cOOCTBeHHOCTH. CTOMT OTMETHTb OUeHb Ba’KHOE 3aMeYaHHe aBTOPa O TOM,
4TO «HEe BCSAKAs HePacKphITas MHPOPMAIMA SIBASETCS PE3YABTATOM HHTEAAEKTYAABHOHN TBOPYECKOH
pesreapHOCTU. > [S, c. 79]. C.K. VappimeBa, BRIAEASET CAEAYIOIIHE BaXHbIe NPU3HAKM HEPACKPBITON
HHPOPMAIINH, II03BOASIOLINE BHIACASITH e KaK OOBEKT IIpaBa HHTEAAEKTYaABHON COOCTBEHHOCTH: HEU3-
BECTHOCTb TaKOI MHPOPMAINK TPETbHM AUIIAM; IIEHHOCTb AAS ee 3aKOHHBIX O00AAAATeAell; IPUHAITHE
obAapaTeAeM Mep II0 HEAOMYIEHHIO ee YTeUKH.

3akArouenue
IToaBOASI HTOTH HCCAEAOBAHHS, MOXXHO CGOPMYAUPOBATD CACAYIOIIHE BEIBOABI B PAMKAX PACCMOTPEH-

HBIX AVICKYCCHI BBHAY TIOSIBAGHHS HOBBIX BUAOB HHPopMaru. Ham yaaroch mpoBecTu cucreMaTH3ariiio
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U CPaBHUTEAbHBII aHAAU3 OTE€YECTBEHHBIX ¥ 3aPYOEXKHBIX IOAXOAOB OIPEACACHHS IIPAaBOBOTO PeXXUMa
uapopmarun. Ha ocHOBe aHaAM3a IIPU3HAKOB 00BEKTOB IPAKAAHCKOTO IIPABa MBI YCTAHOBHAH OIIPEAEAEH-
HOe COOTBETCTBHE MHPOPMALIMI YACTH TAKHX [PH3HAKOB. I [pOaHaAN3HpOBAHO BAMSHIEE HUPPOBU3ALIUN
Ha IIPaBOBOY PeXXUM 1 HHPOPMALIMY CKBO3b PACCMOTPEHHE OTACABHBIX HOBbIX «(PEHOMEHOB>, TAKUX KaK
BUPTYaAbHbIE 00bEKTbI, PPOBbIE AKTUBBI U PE3YABTATHI AEITEABHOCTH UCKYCCTBEHHOTO HHTEAAEKTA.

TakuM 06pa3oM OCHOBHbIE Pe3yABTATHI HCCAEAOBAHMUS [IOKA3BIBAIOT, YTO MHGOPMALHS He 00AaAAeT
BCEMH IIPU3HAKAMU 0OBEKTOB IPAKAAHCKUX IIPAB, TEM CAMBIM HE MOXKET IIPU3HABATHCS CAMOCTOSITEABHBIM
00BeKTOM IIpaBa COOCTBEHHOCTHU HaPSIAY C Beljbio. IHPOpMAII MOKET PacCMaTPUBATHCS AUIID B Kade-
CTBe 00beKTa 0053aTeABCTBEHHOTO [IPABA, TO €CTb COAEPIKAHIEM KaKOr0-AH60 00513aTeAbCTBA, HATIPHUMEP,
HPEAOCTABACHNE CBEACHUI B PAMKAX IPAKAAHCKO-TIPABOBOTO AOroBopa. ITaloc ko BeeMy, nHOpMaLus
MOXET PACCMATPUBATHCS 06BEKTOM IIPAB 0CO60I KATETOPUH — IIPAB MHTEAACKTYAABHOMN COOCTBEHHOCTH,
KOTAQ Peyb, B YACTHOCTH, MAET U O HEPACKPHITHIX CBEACHHUSX, K KOTOPBIM OTHOCHUTCS KOMMEPYECKas TaiHa.

TakuM 06pa3oM, AAHHOE HCCAEAOBAHIE IPEACTABASIET COOOI CUCTEMHBII AHAAN3 IIPABOBOIO PeXXUMa
HUHPOPMALINH, YTO UMeeT O0COOYIO LIEHHOCTb BBHAY OTCYTCTBHS OOABLIOTO KOAMYECTBa paboT, MOCBs-
IeHHBIX AAHHOM TeMe B OTeYeCTBeHHOM Hayke. I IprBeAeHHbIN aHaAU3 PABOBOrO PeXXUMa TaKUX HOBBIX
06bEKTOB KaK LIPPOBbIE AKTUBBI MAH PE3YABTAThI AEITEAPHOCTH MCKYCCTBEHHOTO HHTEAAEKTA HE AOMAET
yHAAMEHTaABHbIE IPUHIIAIBL U COOTBETCTBYET [IOAXOAY, 3AA0KEHHOMY B 3aKOHOAATEAbCTBE, KOTOPBIN
He IIPeAyCMaTPUBAeT PACIPOCTPaHEHHs peXXUMa IIPaBa COOCTBEHHOCTH Ha MHPOPMALIUIO, HO PETrYAUPYeT
060pOT 1 3aIUTy NHGOPMALIIN NHBIMHI CPEACTBAMIL

C(POPMI/IPOBaHHbIe BBIBOADBI TaK)K€ MMEIOT U HpaKTH‘IeCKyIO 3HAQYUMOCTDb U MOFYT HCIIOAB30BATHCA
B COBEPIIEHCTBOBAHMH 3aKOHOAATEAbCTBA. Bo-mepBrix, Haamune B cT. 115 I'K cxoxux ¢ ma$popmanmeit
06BEKTOB, TAKKMX KaK LUPPOBOIL AKTUB, MOSKET IIOPOAUTH B PEAABHOCTH CMeIleHNe AAHHDIX KATeTOPHIl U
HETOYHOE OIMCAHUe UX IPAaBOBOM NprpoasL. K mprMepy, moaydeHHble 0 IPaBOBOM pexxumMe HHGOpMALuy
BBIBOABL HATAAKMBAIOT HA MBICAD O TOM, YTO LI POBOJ aKTHB KaK OTHOCUTEABHO HOBBII 0OBEKT IpaBa
CTOHT PAcCMATPUBATh He KaK KAACCHYECKYI0 MATEPUAABHYIO Belllb, a KaK HeKoe 0Co60e MMYIeCTBEHHO
0Aaro, KOTOpOe MPOU3BOAHO OT HHPOPMALHH. AEAO B TOM, YTO B AEHCTBYIOIIEM 3aKOHOAATEABCTBE TOT
Ke PPOBOIL aKTHB OTHECEH K KATETOPUH «UMYIECTBO>, TEM He MeHee B IPAKAAHCKOM 000pOTe TaKUX
AKTHUBOB [IPABO COOCTBEHHOCTH KACAETCs AULIb HOCUTEAS. HHPOPMALIUH, KOTAQ caMa HHGOPMALHS [IOAIH-
HSIeTCsI PeKUMY 00513aTeAbCTBEHHBIX IIPaB. TaKOTo pOAA BEIBOABL IMEIOT BOXKHOE [IPAKTUIECKOe 3HAYCHHE,
TaK KaK CBUAETEAbCTBYIOT O TOM, YTO IIPH YTPATe MAM HEIIPaBOMEPHOM 3aBAAAEHHH TAKOTO poaa baaramu
BUHANKAIIMOHHBII HCK AASL 3aLUTHI IPAB OTHOCUTEABHO HHX HEIIPUMEHVM.

TakuM 06pa3oM, HACTOSII¥IE PE3YABTATHI 00AAAQIOT KAK TEOPETHIECKOM, TaK M IPUKAAAHON [JeHHO-
CTBIO AASL Pa3BHTISI IIPABOBOTO pexxuma uHPopMarun B Pecrrybanke Kasaxcran.

P. M. MaaskoB, PhD poxropantsi, JKeke KykbIK FpiabiMu MekreOiHiH Research Assistant
Magsut Narikbayev University (Acrana K., Kazakcran Pecnyﬁmxacm): A3aMaTTBIK-KYKBIKTBIK
KaTbIHACTaPAAFbI AKIMAPATTHIH KYKbIKTBIK PeXXHMi.

Bya 3epTrey TaKbIpbIOBIHBIH ©3€KTiAIri a3aMaTThHIK KYKbIK FBIABIMBIHAQ KOIITETEH JXBIAAAD OOMBI
AKIIAPATTHIH KYKBIKTHIK TAOUFATHIH QHBIKTAY MOCEAECI TAAKBIAQHBIII KEAe YKATKAHABIFBIHA OAFAQHBICTBL
«AKITapaTThI> O6'beKTI/IBTeHAipyAeH JK9HE OCBI CaHATThl A3aMaTTBIK KYKbIK, OG'bEKTiAepi KyHeciHe
OipikTipyaseH OacTall, OFaH MeHIIIK KYKBIFbI )K9He aiipbIKIIa KYKbIKTAp TYPAABL epexxeAepal 6ip Mesriape
TapaTy apKbIAbI AaKIIAPATTHIH KYKbIKTHIK, PEKMMIHIH eKIiYIITHABIFBIH OEKITY TYPaAbl YChIHBICIIEH asKTaAd-
TBIH 9PTYPAI LIeIITy 5KOAAAPHI YCHIHBIAAABL COHBIMEH KaTap, aKlapart I PAAHABIPYABIH dCepiHeH e3repeai,
OYA OHbIH KYKBIKTHIK TAOUFATHI TYPAAbI XXaHa MiKipTaAACTap TYABIPAADL, OMTKeHi Ke1716ip FaAbIMAQD aKIia-
PaTThl «BUPTYaAABl MYAiK>» CaHAaThIMEH 6a171AaHbICTpraAbI, OHBIH, KYKBIKTBIK PEXHMi Kasipri FRIABIMAQ
OAQH Aa KeII Aay TyAbIpaabl. Ocel mpobaemarukans! 3eprrey KasakcTaHHBIH Kasipri FBIABIMBIHAQFbI SKaHa
YPAIC GOABIIT TabBIAAADL, OA OCBI GAFBITTAFBI OTAHABIK 3€PTTEYACPAIH A3ABIFBIMEH CHITATTAAAADL

KasakcTaHABIK KYKBIKTBIK, TOPTIIIKe COIIKeC KeAETiH HeTi3Ti YCTaHBIMABI afiKbIHAQY YIIIiH aKIapaTThIH
KYKBIKTBIK MOHI OOMBIHINA KAABIITACKAH HETi3ri MKipAepIH CAABICTBHIPY OCBI 3ePTTEYAIH 0acTbl MaKCaThI
6OABII TabbIAAADL
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3eprTey 06BeKTi — aKnapaT aAMacyra 6afiAaHbICTHI TYBIHAANTHIH dACYMETTIK KaTbIHACTAD. 3epTTEYAIH
Taxmpm6m — aKIApaTThIH KYKBIKTHIK PEXXHUMiH apHALbI 06beKT peTiHAe aHBIKTAMTBIH AOKTPHHAABIK TICiA-
A€p MeH a3aMaTThIK KYKbIK HOPMAAapBhL

3epTTeyAiH FRIABIMU >KaHAABIFBI Ka3aKCTaHHBIH JKoHe IIeT eAAePAIH a3aMaTThIK KYKbIK AOKTPHHACDIH-
AQ aKIIapaTThIH KYKbIKTHIK TAOUFAThIH aHBIKTAYFa KATHICTbI KOAAQHBICTAFBI TICIAAEPAL JKYHeAeY MEH ChIHH
OaraaayaaH, COHAQ-AK aTaAFaH IPOOAeMaHbI IUPPAAHABIPY IPH3MAChI APKBIABL KAPAYAQH TYPAABL.

ABTOp GapABIK Ka3ipri TeHACHI[IIAAPFa KAPAMACTaH, aKIAPaT 3USTKEPAIK MEHIIIK KYKbIFbIHBIH 00beK-
Tici 60Aa aAaABI, 6ipa1§ KAAQCCHKAABIK MAaFbIHAAQ 3aTTapMEH Gipre MEHIIIK KYKBIFBIHBIH TIYEACi3 obbekTici
00Aa aAMAFIABI AT€H KOPBITBIHABIFA KEACAL

Tyiiindi cesdep: Azamammuix K0deKc, azamammuli KyKoik 00vexmisepi, aknapam, beszirep, mamepua-
AU3M, MICIA, 3aM, AKNAPAm ueci, atiHasbim Kabiremmianizi.

R. M. Malkov, PhD Candidate, Research Assistant of the Research School for Private Law
Magsut Narikbayev University (Astana, Republic of Kazakhstan): The Legal Regime of Informa-
tion in Civil Law Relations.

The relevance of this research topic stems from the fact that the legal nature of information has been
debated in civil law scholarship for many years. Various solutions have been proposed, ranging from
objectifying ‘information’ and integrating this category into the system of civil law objects to proposing to
enshrine the duality of the legal regime of information by extending the provisions on property rights and
exclusive rights to it simultaneously. In addition, information is being transformed under the influence
of digitalisation, which is giving rise to new discussions about its legal nature, as some scholars associate
information with the category of ‘virtual property’, the legal regime of which is even more controversial
in contemporary science. Research into this issue is a new trend in contemporary Kazakhstani science,
characterised by a small number of domestic studies in this area.

The purpose is a detailed analysis of the main established approaches to determine the legal nature of
information in order to highlight the main position applicable to the Kazakh legal order.

The object of the study is social relations arising from the exchange of information. The subject of the
study is doctrinal approaches and civil law norms that define the legal regime of information as a special
object.

The scientific novelty of the research lies in the systematisation and critical assessment of existing
approaches to defining the legal nature of information in the civil law doctrine of Kazakhstan and foreign
countries, as well as in examining this issue through the prism of digitalisation.

The author concludes that, despite all current trends, information can be the subject of intellectual
property rights, but cannot be an independent object of property rights in the classical sense, along with
things.

%(ey words: Civil Code, objects of civil law, information, attributes, materiality, approach, thing, carrier,
negotiability.
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HOBBIE KHUTU

Stephan Schleim. Brain Development and the Law: Neurolaw in
Theory and Practice (Palgrave Studies in Law, Neuroscience, and
Human Behavior). Publ.: Palgrave Macmillan, 2024. - 176 p.

ISBN-10: 3031723619
ISBN-13: 978-3031723612

This open access book is the first to offer a systematic overview of the
different methods for assessing brain development and a comparative
review of how such assessments have already influenced the law.
Lawmakers prefer to draw clear distinctions, but biology is characterized
by continua: both in terms of how development proceeds within a person
and how it differs from other people. However, this does not mean that
age limits are arbitrary. This book extends the author’s previous research on the Dutch juvenile criminal
law, which was founded on the brain development of adolescents and has been in use for more than
a decade. The role of age limits in death and life sentences in the US and the new cannabis legislation
in Germany are also analyzed in depth. This project combines biological, psychological and social
knowledge and puts forward a pragmatic proposal to connect the two fields of brain development and
law. It will be of interest to researchers, professionals (e.g. judges, legislators) and students alike.
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OHTOJIOTUYECKAA WAEAJILHOCTb, MOJJAJIbHbIE
APTYMEHTbI W HOPMATUBHbBIE NPEANN0OXEHUA

B.B. OTAE3HEB, poxtop durocopckux Hayk, mpodeccop Brrcmeit mkoast npasa Magsut Narikbayev University (Pecrry6anxa
Kasaxcra, . AcTana), email: ogleznev_vitaly@mnu.kz

AxmyarvHocmy membt CTATbH 3aKAIOYAETCS B IPOAOAKEHNH PHAOCOPCKO-IIPABOBOTO OOCYKACHHS
OHTOAOTHYECKOTO CTaTyCca IHPaBOBBIX HOPM U IIPHPOABI OHTOAOTHYECKH MAEAABHBIX CYIIHOCTEH B KOH-
TEKCTe CTATbH HeMeIKoro ¢uaocoda mpasa Aopenna Karepa «KakoBo npeaabHOe H3MepeHHe mpaBa?>,
my6AMKyeMoil B HacTosiueM HoMepe. I[Ipedmenom uccaredo6anus SBASIETCS TeOPHSI OHTOAOTHYECKOM HAe-
AABHOCTH IIPaBa 1 ee MOAAABHbIE 1 HOPMATUBHbIE IIPEATIOCHIAKH. []eAb pabomut cOCTOUT B KPUTHIECKOM
aHaamuse aprymenToB /. Kaaepa B KOHTeKCTe Te3Kca O IPUTA3AHUH IIPABA HA MOPAABHYIO IIPABHABHOCTb.
Memodamu uccredosanis BHICTYIIAIOT KOHIIEIITYAAbHBINM AHAAM3 K MOAAABHO-AOTHYECKAsl PEKOHCTPYKIIUS
aprymenToB. HosusHa uccAe008anus 3aKAI09A€TCsI B BBIIBACHUH PEAAMCTCKHX OCHOBaHHI Teopuu A. Kane-
pa U IIPUBACYEHUN HHBIX OG'I)S{CHI/ITCAI)HI)IX MOAeAefI AABTEPHATHUBHDBIX OHTOAOTIMYECKOMY HACAANIMY.
OcrosHble 86160061 CBOASITCS K TOMY, 4TO MOAAABHBIH aprymenT A. Kasepa kacaercst AUIIb AOTHIECKOM, HO
He HHCTUTYLIMOHAABHON HeOOXOAMMOCTH IPHUTSI3aHIS [IPaBa Ha MOPAABHYIO IIPABHABHOCTD, U OCTABASIET
BO3MOXXHOCTDb HeMeTapU3MIeCKOro 00bsICHEHNS HOPMATUBHOCTH.

Karouesvie cro8a: onmorozuteckas udearvHocms, npums3sanue Ha NPasuAbHOCY, CYU4eCeosanie, Hop-
MAMUBHOCY, MEMAPUIUKA NPABA, NPONOSULUOHAALHOE COOEpIHCAHIE, UDLAAbHbLE CYUWHOCHIL, IMNUPUHECKUE
pakmol, Hopmut npasa, A. Karep.

BBeaenne

Crarbsi coBpeMeHHOTO HeMeLKoro ¢puaocoda npasa Aoperna Kasepa “What Is the Ideal Dimension
of Law?” [15], mepeBoa Ha pyCCKHil SI3bIK KOTOPOI1 [Ty GAMKYETCs. B HACTOSILEM HOMEPE, ABASETCS O4epea-
HBIM BKAQAOM B Pa3BUTHE er0 TEOPUM OHTOAOTMYECKOM MACAABHOCTH IPABOBBIX CYNIHOCTEH, a TaKKe B
HEKOTOPOM CMBICA€ 3aBepIIeHNEeM Pa3pabOTKU ee METOAOAOTMYECKHIX OCHOBaHHi1 [cM. 4, S]. Onmonupys
HO3HIIUK APYTOTO COBpEMEHHOTrO ¢praocoda npasa Pobepra AAKCH, 9TO «HAEAABHOE>» H3MEPEeHHe IIpa-
Ba (TO eCTb ero CBA3b C TAKUMH MAEAABHBIMH CYIIHOCTSIMH, KK MOPAAb, CIIPABEAAHBOCTD, AOCTOMHCTBO
¥ T.IL.) 06YCAOBAEHO €ro «IIPUTS3aHMEM HAa MOPAABHYIO IIPABUABHOCTD>» &laim to moral correctness)
[11, p. 174], A. Koaep cTpeMuTCsl IOKa3aTh, 9TO TIOAOGHDI PEAYKIIMOHN3M HEOIPABAAH, H B Ka4eCTBe
AABTE@PHATHBBI IPEAAAraeT CBOIO HAEI0 HAEAABHOCTH, TA€ CPEAU IIPOYETo YTBEPKAALTCS, YTO BO-NIEPBHIX,
MOpaAbHasl IIPAaBUABHOCTh HE SIBASIETCS HEOOXOAUMBIM YCAOBHEM IOPUAMYECKON AEHCTBHTEABHOCTH
(BIOAHE MOTYT CYIIIeCTBOBATh aMOPAAbHbIE IPABOBbIe HOPMbI), H BO-BTOPbIX, AAXe €CAH IIPABO U IIPeTeH-
AyeT Ha MOPAaAbHYIO IIPaBUABHOCTD, 3TO ellje He 03HAYaeT, YTO OHO MAEAABHO MAM CTAaHOBHUTCS TaKOBBIM
(MpUTA3aHKMSA MOTYT AOXKHBIMU MAM Heo60CHOBaHHBIMH). OAHAKO LIEABI0 AQHHOI CTAaTbhH SBASETCS He
nepecka3 uaei u aprymenTos A. Koaaepa B ero cope ¢ P. Aaekcy, ¢ 4eM BAYMYHBBIH YHTAaTeAb BIIOAHE
MOJXET CIIPaBUTbCS CAMOCTOATEABHO, a CKOpee aHaAU3 PHAOCO(PCKMX OCHOBAHHI €T0 TEOPUH, H TeX AOITY-
IeHUH, OT KOTOPhIX OH OTTAAKHBAETCsl, Pa3BHBasl CBOIO MO3UIILIO.

MarepuaAbl M METOABI HCCACAOBAHHS
Teopus oHTOAOTHMYECKOM HAeaAbHOCTH TpaBa A. Kaaepa BOCXOAUT K TPAAUIIMH OHIMOAO2UMECKO20
npasosozo udearu3md, COTAACHO KOTOPOMY IIPaBO IIPEACTaBAsIeT cO00i 0coOyio, HEMATEPHAABHYIO U
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HEe3aBUCSINYIO OT IMIIHMPUIECKHX GAKTOB CYIIHOCTD, KOTOPAsI SIBASIETCS YACTHIO YMOIIOCTHUIA€MOTO MHUPA.
ITpaBo He MOXeET GBITh TIOAHOCTBIO CBEACHO K OMIMPHYECKHM pakraM (CyAeOHBIM pemmeHHsM, HOpMa-
THBHBIM aKTaM MAH ACHCTBHSM 3aKOHOAATEAS) XOTsl 6bl TOTOMY, 4TO TaKOe CBeAHHe MOTPe6oBaA0 6bl
YCTaHOBAEHHUS TOrO, Kakue (PpaKThl SIBASIOTCS HOPMATUBHBIMHE, U 1modeMy. OTCIOAQ A€AQETCS BBIBOA, YTO
IIPaBO UMeeT COOCTBEHHOE ObITHE, He TOABEP)KEHHOE IMITHpUIecKoMy HabaroaeHHIo. [TpaBo cymecTsyer
KaK CHCTeMa CMBICAOB Hl HOPM, KOTOPbIE MOT'YT OBITb OTKPBITHI PA3yMOM U IIPUMEHSTHCS HE3aBHCUMO OT
FICTOPMYECKOTO KOHTeKCcTa [6, c. 39]. B oTOM cMbIcAe OHTOAOTMMECKHII PABOBON HACAAUM SBASETCS
MeTadpU3UIecKoH Mo3ulyes.

Hecmorpst Ha TO, 9TO MeXAY KAACCHYECKIMU BEPCUSIMU OHTOAOTHYECKOTO [IPABOBOTO HACAAM3MA U
TeopHeil OHTOAOTHYECKOI HAeaAbHOCTH mpaBa A. Kaaepa AefCTBUTEABHO IIPOCAEKUBAIOTCS HEKOTOPBIE
napaseau (IIpexAe BCEro B MPU3HAHMM BHEIMIIMPUYECKOTO U HEMATEPHAABHOTO XapaKTepa MPaBOBBIX
HOPM), MEXAy HMMH BCe Xe eCTb Ba)XHble pasamums. B wactHoCcTH, A. Koaep yTBepxaaet, 4To mpaso
SABASIETCSL OHTOAOTHYECKU HAGAABHON CYIHOCTBIO He IIOTOMY, YTO OHO 00A%HO GBITh COBEpIIEHHBIM (MAK
MACAABHBIM), 2 [IOTOMY YTO OHO 06Aap2eT 0c060it pOPMOil HeMAaTePHAABHOTO CyLIeCTBOBAHMS.

OCHOBHbIE IOAOYKEHHS

Ho kax 651 A. Kaaep He cTapaacs oTcTpaHuThCs OT maaToHusma [ 15, p. 216, 218], Bee xe ero Teo-
P IpeACTaBAsIET COOO CeKYASPH30BAHHYIO BEPCHIO IIAATOHHM3MA, B KOTOPOM «MHp HOPM>» — 3TO He
TPaHCLEHACHTHAS! 06AACTh, & PALMOHAABHO apTHKyAHpyeMas cTpykTypa [7, c. 31-32]. I BoT mouemy.
Hopmsl, [0 ero MHEHHUIO, He SIBASIFOTCS] HU MaTepUAABHBIMU O0'beKTaMH, HH IICHXIIeCKIMU COCTOSHIUSIMY,
HO IIPH 9TOM O0AAAQIOT OIPEACACHHBIM IIPOIIO3ULIOHAABHBIM COAEPIKAHIEM, AOITYCKAIOT AMHIBUCTHU-
9eCKYI0 BAPHATHBHOCTD, X 0OAAAAIOT TEMIIOPAABHOM YCTOMYMBOCTBIO, OTAMYAIONIYIO HX OT COLIMAABHBIX
NPAaKTHK HAU HHAUBHMAYAABHBIX BOAeBBIX akTOB. X0Ts AA. Kaaep crienjriaAbHO oroBapyBaeT, YTO IPU3HAHUE
9THX CBOWCTB He BAEUET 32 COOOF MPUHATHS IIAATOHOBCKOM OHTOAOTMH A0CTPAKTHBIX 0OBEKTOB, OAHAKO
3TO IAOXO COTAACYeTCS C TeMHU AOIYINeHHAMH, KOTOphIe (paKTHIECKHU IPEAIOAAraeT ero apryMeHTalIl s,
BeAb OHa MMITAMITUTHO OITPAeTCs Ha PEaANCTCKHe TeOPHH IPOMO3UINH, 3Ha4eHHsI 1 HOpM. CBSI3b ImAa-
TOHH3MA U PEAAM3MA, IIPaBAA B KOHTEKCTe PUAOCOPHHM MATEMATHKH, TA€ TEPMUHY <IIAATOHH3M> JacTO
[PEAIIOYUTAIOT TEPMUH «MaTeMaTHYeCKUI PeasusM», yaauHo omucas B.B. Ileanmes: «ITaaroHnsm kak
Prrocodpus MaTEMATUKH XapaKTepeH KaK MO3ULY B OTHOIIEHHUH CTaTyCa KOHIIEIIIH CyIeCTBOBAHIS, Ha
$HAOCOPCKOM )KAPTOHE — OHTOAOTHIECKOTO CTATyCa 00eKTOB MaTeMaTHKHU. I 10311k 9Ta COCTOUT B TOM,
4TO MaTeMaTHYeCKue 0OBEKTHI CYl]eCTBYIOT BHE U HE3aBHCHUMO OT YeAOBEYECKOTO CO3HAHMS, SBASIIOTCS
BHeBPEMEHHBIMH 1 BHEIIPOCTPAHCTBEHHBIMH CYIHOCTSIMH, IIPUHAAAEXKAMUME cpepe BHEUYBCTBEHHOM
peaAbHOCTH ... HecMOTps Ha HeXeAaTeAbHYI0 B HEKOTOPBIX CAyYasX acCOLjMaLuio (MaTeMaTHYecKoro
peaausma — B.O.) ¢ TPaAMIIOHHBIMU OHTOAOTHYECKUMH CIIOPAMH, CAEAYeT IPH3HATD, YTO OHA SBASETCS
IpakTHYecKy HeusbexHoi» [ 10, c. 493-494].

Orxas A. Kaaepa or Tepmuna «abcTpakTHbii 06bekr> [15, p. 216] cam mo ce6e He onpoBepraer
IPEAIIOAOKEHHS, YTO ero TeOPUS MAAO YeM OTAMYAETCS OT IMAATOHM3MA, CKOpee HAIIPOTHB, OH ero IOA-
TBepxkAaeT. B crarpe «O MMHHMAANCTCKOM MOHMMAHUHU IOPUAMMECKOi obssanHocTH>» [4] A. Kaaep,
IBITAsICh OOOCHOBATh OHTOAOTUYECKYI0 HAEAABHOCTb IOPUAMYECKON OOS3aHHOCTH, YTBEPKAAET, UTO
«HeMaTepHAaABbHBII XapaKTep 00s3aHHOCTEN IIPOUCTEKAET U3 TOTO, YTO OHH UMEIOT IIPOIIO3UIIOHAABHOE
COAepIKaHIe, YACTh KOTOPOTO SIBASIETCS YKa3aHHeM Ha TpeOyeMoe AeHICTBHe HAU BOBAEP)KAHIEM OT Hero»
[4, c. 46]. Baaroaapst TakOMy IIOHUMAHHUIO OOSI3aHHOCTH MOXKET BOSHUKHYTh COGAA3H PacCMATPUBATD ee
KaK «a0CTPAKTHBIA 0OBEKT>, HO TAKAsl XapPAKTEPHUCTHKA MPEACTABASIETCSI €My COMHHUTEABHOM, IPEXAE
BCEro B TOM, 9TO OOS3aHHOCTH HeAB3sI abCTparupoBaTh OT KOHKPETHBIX 00bekToB. [T0aTOMy BMecTO
TepMHHa «abcTpakTHbIA 00bekT> A. Koaep mpessaraer Bcaey 3a P. Kapranom ucrmoabsosars TepMuH
«abcTpakTHas CymHOCTb> [4, c. 49]. Ho Beab BroaHe Bo3MoxHO (1 Aae 6oAee yMECTHO), HCXOAS U3
IPEAAOSKEHHOTO M IIOHUMAHISI 0053aHHOCTH, HHTEPIIPETHPOBATh ee KaK 0/MHOuUieHIe, 3 He KAK aOCTPaKT-
HBI 00BEKT, TO eCTh KaK AByXMECTHYIO HAHM HHOTAQ TPEXMECTHYIO yHuBepcaanio [cM. 12]. Kpome Toro,
OTOXKAECTBAEHHE a6CTPAKTHOTO C YHUBEPCAAHMSAMH BPOAe «OeAusHbl» [1S, p. 216] ceropHs BHIASIAMT
HECKOABKO HauBHBIM. My3bIKaAbHbIE IIPOM3BEACHIUS, HI'PBI, AATOPUTMBI X AJKe IIPABOBbIE CHCTEMBI MOX-
HO KAACCUQUIIMPOBATH KAK A0CTPAKTHbIE MAU KBa3U-a0CTPAKTHbIE 0OBEKTbI, KOTOPBIE He OYAYT IIPH 9TOM
YHHBEPCaAMSIMHE, 40 CTParupOBaHHBIMU OT YaCTHBIX cAy4aeB. [ Toaromy apryment A. Kaaepa, uto mpaBossie
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HOPMBI HAY I0PHANYECKHE O0SI3aHHOCTH He SIBASIIOTCS a0CTPaKTHBIMU 00beKTaMH, IOTOMY YTO He MOTYT
OBITh YCTAaHOBAEHBI ITyTeM abCTParupOBaHMUSL, IPEACTABASETCS HEYOeAUTEABHBIM. 3AeCh HOAee BaKeH He
MeTOA 00pa3oBaHUSI O0BEKTA, @ Ta OHTOAOTHUYECKAs] POAb, KOTOPYIO HI'PAIOT HOPMBI HAM OOSI3aHHOCTH
Kak cymHocTi. CTpeMsCh NPUIMCATh [IPAaBOBBIM HOPMAM OHTOAOTHYECKHI CTaTyC CAMOCTOSTEABHBIX,
HeMaTepHUaAbHBIX 00bekTOB, A. Kaaep paxrudecku peuduyupyem me unmepnpemamusuole u uHCmMumy-
YUOHAAbHDIE NPAKMUKY, KOTOPbIE AULIb IIOPOXKAAIOT U IIOAAEPXKUBAIOT CMBICA HOPMBI, HO He CYILIeCTBYIOT
He3aBHCUMO OT Hee. JTO IPUAAET HOPMAM AOXKHYIO BHAUMOCTb OOBEKTUBHOIO U YCTONYUBOTO OBITHS,
TOTAQ KaK OHU SIBASIFOTCS] IPOAYKTOM COLIMAABHOTO AEHCTBUSI M PE3YABTATOM AMHIBUCTHYECKON KOHBEH-
1w [6, c. 47].

Kpome TOro, BO3HMKAIOT HEKOTOPble COMHEHHUS B IIAOAOTBOPHOCTH PAsTPAHMYEHNS] BUAOB UAEAAD-
HocTH, pepaaraemele /. KaaepoM: MOpaAbHO¥, IOpHANYECKOI U OHTOAOTHYecKOM. OCHOBHASI TpobAeMa
3aKAIOYAETCS B TOM, YTO B 06'bEM POAOBOTO IIOHSTHS <« HACAABHOCTb> BKAIOYAIOTCS TPU PA3AMYAIOLIMXCS
10 MOAQABHOCTH 1 GYHKIIMSIM POAOBBIX IIOHSTHS. BeAb HEOOXOAUMBIM YCAOBHEM AOTHYECKOM Ollepaliuy
AEAEHMS, PaCKpBIBAIOLIell 06beM POAOBOTO IIOHSTHS, AOAKHO OBITh IIePEUCACHIE 8CeX €r0 BUAOB. AAs
3TOr0 MHOXECTBO MBICAMIMBIX B POAOBOM IIOHSTHH IIPEAMETOB TpeOyeTcsi 00sS3aTeABHO PAa3AEASTH Ha
HeIlepeceKaIoLNecs], HO TeM He MeHee B CBO€I COBOKYITHOCTHU MCYepIIbIBAtoLne HOAMHOXeCTBa. 1 3pech
pelaoiee 3HAYCHIE UMEET OCHOBAHNE ACACHIS, TO eCTh IIPU3HAK, II0 KOTOPOMY AEACHIE IIPOUSBOAUTCSL.
OueBupno, uT0 y A. Koaepa peds HAET 0 A€ACHHH [10 BUAOM3MEHEHHIO [IPU3HAKA, a He O ALXOTOMHYECKOM
AEAEHMIL. A eCAU TaK, TO TOTAQ AF0OO U3 BUAOB, IIOAYYaeMbIX B Pe3YABTATE ACACHIS, AOAKEH IIPHO6GpeTaTh
OAVIH U TOT e IIPU3HAK, AEXKAIHI B OCHOBAHUY AEACHHUS, HO [IO-Pa3HOMY IIPOSIBASIIOLIUICS ¥ KAXKAOTO U3
atux BupoB. Ho y A. Kaaepa MOpaAbHast HA€AABHOCTb — 3TO HOPMATHBHas (OLeHOYHAs) COOTHECEHHOCTD
C MOPaAbHBIMU CTAHAAPTaMH (CTIPaBEAAMBOCTD, PABEHCTBO), IOPUAMYECKAS HAEAABHOCTD — 3TO COOTBET-
CTBUe BHYTPEHHUM Tpe6oBaHUsM PaBOBO#t cHCTeMbl (3 PEeKTHBHOCTD, BAAMAHOCTD ), 2 OHTOAOTHYECKAsT
HACAABHOCTD — 9TO HEMATEPUAABHBIN XapaKTep [IPABOBbIX HOPM Kak abCTPAKTHBIX 005eKTOB. To ecTh AAs
BBIAEAEHIST HOBOTO BHAOBOIO IIOHSTHS OH KQKABIA Pa3 MCIIOAB3YeT HOBOE OCHOBAaHIE U AQXKe HOBBIH
BHAOOOPa3yIomuil IPU3HAK: B OAHOM CAy4ae — 9TO OLIeHOYHOCTD, B ADYTOM — HOPMATHBHOCTS, B TPEThEM
— HEMaTepHaABHOCTb [ 6, c. 46]. Ho Beab 3T0 ke He IpaAaLifiy OAHOTO M TOTO JKe MPU3HAKA, & COBEPIIEHHO
pasubie (4 paske HecOBMeCTUMBbIe) Kareropuu. M kak 6bITb yBEpEHHDBIM B TOM, UTO MbI IIEPEIHCAUAH BCe
BHABI <«HACAABHOCTH>, KaK TOTrO TpeOyeT IIPAaBHAO COPa3MEPHOCTH AeAeHUsI? PaBHSETCS AU «CyMMa>
[ePeYNCAEHHBIX BUAOB AeAUMOMY HoHATHI0? IToueMy OBI elje He PaccCMOTpeTh, HaIPUMep, TOAUTHYE-
CKYIO HAU COLJMOAOTHYECKYIO NAEAABHOCTH, KOTOPbIE B PaBHOI Mepe AOITYCTUMBI?

Auckyccnn u o6cykAeHHE

Karouepim anemenToMm kputuku A. Kaaepoum resnca Pobepra Asekcr O IPUTSA3aHHUE HAa MOPAAb-
HYIO IIPABHABHOCTD SIBASIETCSI MOOAAbHbLLL apeymerin, a IMEHHO TO, YTO €CAU BO3MOXHO CYIeCTBOBAaHHE
IPaBOBOM CHUCTEMbI, KOTOPas He IpeTeHAYeT Ha MOPaAbHYIO IIPAaBUABHOCTD, TO CaMa 3Ta IPABUABHOCTD
He MOJXXeT ObITh HeOOXOAUMBIM CBOFcTBOM mpaBa. Mau caoBamu A. Kasepa: «BosMoxxHO, 4TO mpaBoBas
CHCTeMa NIPSIMO OTPHIJaeT IPHUTSA3aHUE AQKe HA MUHUMAABHYIO ITPaBUABHOCTD. CACAOBATEABHO, IPOTH-
BOTIOAOKHBI TE3UC, 4TO AI06as MPaBOBAs CHCTEMA 1O HEOOXOAMMOCTH TIPUTS3aeT Ha (MUHMMAABHYIO)
IPaBUABHOCTb, TIPEACTABASIETCS HEMPABAOTIOAOGHBIM> [ 15, p. 225]. O60CHOBaHHOCTD 3TOTO YTBEPKAE-
HUSI OH AEMOHCTPHpYeT Ha IpHMepe BOOOPaskaeMbIX KOHCTUTYLIHOHHBIX IIpeaMOyA, OIMUPAIOLIUXCS Ha
HOHKOTHHTUBHCTCKYIO MOPAAbHYIO O3UIIMIO ¥ HA MACI0 OTPAHMYEHHOCTH YeAOBEYeCKOTO MTO3HAHUSL.

OaHAKO O KaKO¥ BO3MOXKHOCTH 3AeCh HAeT peub? A. KaAep mpaBHABHO yTBEpIKAQeT, YTO AOTHYECKH
BO3MO>KHO TO, YTO MBICAUTCSI HEIPOTUBOPeuuBo. M 3aech OH BCTyIaeT Ha TOHKMIA AeA. BeAb ecart BOo3MOXK-
Ha [IPaBOBast CHCTEMA, OTPHULIAIONAs IPHTSI3AHHE HA MOPAABHYIO TIPABUABHOCTB (IyCTb U MUHUMAABHYIO),
TO B TOM € CAMOM CMBICA€ BO3MO>KHA ITPaBOBAasl CUCTEMA, IIPUTS3A0INAS HA TAKYIO TPAaBUABHOCTD. AOTH-
JecKas BO3MOXKHOCTD TaKOM IIPAaBOBO CUCTEMbI He AOAYKHA CTABUTHCS B 3aBUCHMOCTD OT OIIPEAGACHHOTO
ee nonuManust. Ho B Takoit uaTeprperanuu Tesuc A. Kaaepa craHOBHTCS cAQObIM yTBEp)KAEHHEM, He
CIIOCOOHBIM OOBSCHUTH QYHKIIMOHHPOBAHME IPABOBOM CHCTEMBI KAK MHCTHTYIJMOHAABHOIO MOPSIAKA,
IIPEeTeHAYIOIero Ha IPaBHABHOCTb CBOMX IpepnucaHuil. Ero Tesuc MoXeT AMIIb paccMaTpHBATbCA
KaK yTBEPXKAEHUE O CTPYKTYPHOM YCAOBHM BO3MOXXHOCTHU ITPAaBOBOM CHCTeMbI, a He KaK TO, 4TO TaKOi
TE3HC OIPOBEPraeT APryMeHT O HEOOXOAMMOM IIPUTI3AHUM IIPaBa HA MUHIMAABHYIO [IPABUABHOCTD. 1
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OUJI0CO®UA NMPABA

3TO ABASIETCS BaXKHBIM MOMEHTOM, IIOTOMY YTO M3 BO3MOXXHOCTH HEIPOTUBOPEYHBO IIOMBICAMTD TaKYIO
CHCTeMY He CAEAYeT ee MOAAABHAS AOIIyCTHMOCTD B 60A€e CHABHOM YeM AOTHUYECKHI CMBICAE, TO €CTh BO
BCeX BO3MOJXXHBIX MUPAX, B KOTOPBIX IIPABO PEAAH3yeTCst KaK COL[HAAbHOE MAM HHCTUTYLIHOHAABHOE SIBA-
uue. V3 TOro, 4To CymecTByeT BO3MOXHBINH MUP W, B KOTOPOM MMeeTCs PaBOBasi CUCTEMA, OTPUIAIONIast
NPUTA3aHME HA MOPAABHYIO IIPAaBHABHOCTD, HEBBIBOAMMO TO, YTO CBOMCTBO <«IIPHTS3aTh Ha IIPABUAb-
HOCTb> He SIBASIETCS] HEOOXOAMMBIM CBOMCTBOM ITPaBa. AAsI TAKOTO BBIBOAA TOTPEOOBAAOCH ObI [IOKA3ATD,
4TO CPEAV MHOXXECTBA BO3MOXKHBIX MHPOB €CTb XOTSI ObI OAMH MHUP, B KOTOPOM IIPABO He IPUTS3aeT Ha
npasuabHOCTD. Ho A. Kaaep moxaseiaeT anmib, uto +-P, a He To, 4TO =P, TA€ + — 3HAK MOAAABHOH BO3-
MOXHOCTH, * — 3HAK MOAQABHOM HEOOXOAUMOCTH, P — «IIpaBo IpHTSI3aeT Ha MOPAABHYO IPABUABHOCTD >,
To ecTb U3 TOrO, 4TO CyLIECTBYeT BO3MOXKHBIN MUP, B KOTOPOM UMeeT MecTO 1P, He CAeAyeT, YTO BO BCeX
BO3MOXXHBIX MUpax P He siBaseTcs: HeobxopuMbIM. CAeAOBaTeABHO, MOAAABHBIT aprymeHT A. Koaepa B
cAa60it BepCHH MOXeT OIIPOBEPTHYTb TE3HC O IPHUTA3AHUHU Ha IPABUABHOCTb TOABKO IIPU YCAOBHH, UTO
MBI 3apaHee IPUHUMAEM PeAYKIMOHUCTCKOE ITIOHUMAHIe MOAAABHOM HEOOXOAUMOCTH.

NurepecHo, uto A. Koaep mpaxrmuecku 6e3 0OCYKAEHMS IPHHIMAET AOIYIIEHHe, YTO HOPMBI
ob6aapaoT IIPOMO3UIIMOHAABHBIM COAEPXKAHUEM [8, c. 10-1 1], 1 4TO OOBSICHEHHE UX HOPMAaTHBHOM CHABI
TpebyeT OHTOAOrHYeCKOro aHaAn3a. OAHAKO IMEHHO 9TO AOIIeHre B COBPEMEHHOM AOTHKe HOPM 4aCTO
CTaHOBHUTCSI 0OBEKTOM KPUTHKH.

B gactHocTH, K.O. Aabayppon u E.B. ByAbIrvH IpeAAOXKHAM TaK HAa3bIBAEMYIO IKCHPECCUBHYIO KOH-
yenyuto Hopm [3, c. 304], coraacHo KOTOPO#l «HOPMATHBHBIE MPEAAOXKEHHSA> (TO €CTh MPeAAOKEHH S,
BHIpXKAIOI[He HOPMbI) MOXKHO (MAHM CAeAyeT) aHaAM3HpoBarb depe3 (a) deckpunmusnvill Komnoxenm,
KOTOPBIIl B TEPMHHAX TEOPUH PEYeBBIX AKTOB MOXKHO HA3BaTh «IIPOIO3HUIIMOHAABHBIM COAEPIKAHHEM>,
¥l KOTOPBIN ABASIETCS OTIMCAHUEM AGHCTBHS MAM TIOAOKEHHS AeA, 00ycAoBAeHHOTO AeiicTBueM, u (b)
HOPMAMUBHYLIL 0NePaMOop, AV HOPMATHBHBI (IIpeCcKPUITHBHBI) KOMIIOHEHT (2, c. 359]. Onu ncxopnan
U3 TOTO, YTO B 9KCIPECCUBHOM ITOHMMAHMH HOPMa M3MEHATBCS MOXKET TOABKO II0 MAAOKYTHBHOMH CHAe
(mparmaTHYeckuil KOMIIOHEHT), B TO BpeMsl KaK NPOINO3HMLMOHAABHOE COAEPKaHHMe (CeMaHTHYecKHil
KOMIIOHEHT) Ped4eBOro aKTa BCEIAQ HEM3MEeHHO: « TOABKO Ha NMParMaTudecKkoM yPOBHE HCTIOAb30BAHHS
SI3bIKA TIPOSIBASIIOTCS PA3AMYUS MEXAY YTBEP)KACHUSMHM, BOIPOCAMH, IPHKA3aMHU, HA CeMAHTHIECKOM
YPOBHE Takoro pasamaust HeT> [ 1, c. 236]. VIHbIME cAOBaMH, pasAnune MeXAy yTBEPXKACHHEM, BOIIPO-
COM, TIPHKA30M HAH TIPEATIOAO’KEHHEM 3aKAIOYAETCS! He B 3HAYEHHUSAX IPOU3HOCHMBIX IPEAAOXKEHH I (MX
IIPONOBUIIMOHAABHOTO COAEPYKAHNA), HO B PA3AMYHOM YIOTPeOACHUN OAHOTO H TOTO e TIPeAAOYKEHHS
(ero MAAOKYTHBHOI crAbI). HeM3MeHHOCTD IIPONOBUIIMOHAABHOTO COAEPIKAHHS, KAa3aA0Ch Obl, HAMEKAeT
Ha ero oObeKTHBHBIN xapakrep. Ho 910 Ammb Ha mepBbiil B3rasp. HampoTus, sxcnpeccusHast Teopus
[OKA3bIBAET, YTO Y HOPMATHBHBIX IIPEAAOXKEHHI HET HUKAKOIO «abOCTPAKTHOTO CMBICAA>», KOTOPBIH
II03BOAHA OBI IIPOCAEAUTD Pa3AHUMe MEXAY IPUKA30M U IpeAcKadaHreM. OCHOBHASI IPUYUHA B TOM, YTO
«HOPMBI €CTb IIParMaTHYeckye CYIIHOCTH, IIOCKOABKY OHH eCTb Pe3yAbTaT IIPeCKPUITUBHOTO PeYeBOro
akta> [14, p. 1], AAS aHaAM32 KOTOPBIX PArMaTHYECKUI ACTIEKT UMeeT GoAee BasKHOE 3HAYCHHE, HEKEAU
ceMaHTHYeCKHI. TakuM 00pa3oM, «CylecTBOBaHHE>» HOPM COCTOHUT B TOM, KAKYI0 POAb OHH HUI'PAIOT B
COLTMAABHBIX HpaKTI/IKaX, a HE B TOM, YTO OHHU SABASIOTCA OCO6bIMI/I OHTOAOTHYECKH UACAADHBIMUA CyH.[HO-
crsimu. C 9TO TOYKH 3pEHUS X HeMATEePHAABHBIH 1 HEIICUXOAOTUYECKII XaPAKTEP AOAXKEH OOBSICHITHCS
He B MeTapH3MYeCKHX TEPMHHAX, 2 B TePMHHAX BbIIIOAHSEMO MMU IIParMaTHYecKON QpyHKIIUH.

Takum 06pa3soM, HOpMATHBHOE IIPEAAOXKEHIE, BHIPAKAIOIiee HOPMBI, UMeeT ABe YaCTH — JAEMEHT
CAY>KAIIMH IOKa3aTeAeM IPOIO3MINHY, M CPEACTBO, CAy’Kalljee ITOKA3aTeAeM MAAOKYTHUBHOHN QYHKITHH.
IloxasaTeAb mparMaTHYecKOH QYHKITHU II03BOASET CYAUTb O TOM, KaKyI0 HMAAOKYTHBHYIO CHUAY AOAXHO
HMeTb BBICKA3bIBAHHE, TO €CTb KaKOW MAAOKYTHBHBIH aKT COBepIIaeT TOBOPSIIMH, IPOU3HOCS AAHHOE
HpeAAOXKeHHe. A 3HAUNT HAAOKY THBHBIE aKTHI MOI'YT 00OAAQAQTD PA3HON HAAOKY TUBHOM CHAOLL, HO OAMHAKO-
BBIM [IPOIIOSULJMOHAABHBIM COpepikanueM [ 9, . 132]. 1 X014 y 9TOro aprymMeHTa eCTh CBOM OrPAaHUYEHH,
KOTOpble 06GHAPYXUBAIOTCS, HAIPUMED, B AOTHKE UMITEPaTHBOB [cM. 13 ], Ho Aast anaamsa Teopuu A. Koae-
pa 9To He Tak BaxKHO. boAee BaskHO TO, KaK 3apHKCUPOBATh AOCTPAKTHBII CMBICA IIPOIIO3ULIHIOHAABHOTO
coaepxanust HOpMbL A. Koaep mpeasaraeT cHasasa 3adpuKCHPOBATb CeMAHTUKY HOpPMBI (cM. mpumep
KOHCTI/ITYLH/IOHHBIX npeaM6yA). Ho OGPaH.IeHI/Ie K HOPMaTI/IBHbIM HPeAAO)KeHI/ISIM, KOTOpre Bpra)KeHbI
COOTBETCTBYIOIUMH IIPECKPUIITHBHBIMHI PEUeBBIMH aKTAMH, KaK Pa3 IIOKA3bIBAET, YTO PASAHYUS MEXAY,
HaIpuMep, IPUKA3aMHU U IPOCbOAMU IIPOSIBASIIOTCS] TOABKO HA IPArMaTHYecKOM YPOBHE UCIIOAb30BaHIS
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SI3bIKA, B TO BpeMd KaK Ha CEMAaHTHUYECKOM YPOBHE TaKOT'O Pa3Anyis HeT. Beab aaxe ecAr Mbl 3aQpUKCHpPY-
eM IIPOMO3ULMOHAABHOE COACPKAHHUE, 9TO HUKAK He IMOBAMSET Ha YCTAHOBAEHHE MAAOKYTHUBHOM CHABI,
KOTOpast 6yAeT BapbUpPOBATHCS B 3aBUCUMOCTH OT KOHTeKcTa. M Toraa apryment A. Kaaepa o mponosu-
[JMOHAABHOM COAEP>KaHUH OHTOAOTUYECKH HAEAABHDIX CYIJHOCTEN OYAET XOTS M BEPHBIM, HO UMEIOIIHM
TPHUBHUAABHOE SIIHCTEMOAOTHYECKOe 3HaueHUe. bes yueTa HAAOKYTHBHOM CHABI (nparMaanecxoro acIrek-
Ta) U B YCAOBHSIX MEHSIIOIINXCST AMHIBUCTHYECKHX [IPAKTHK OH OYAET COBEPIIEHHO becroAe3eH.

3akAroueHnue

HecmoTpst Ha HeCOMHEHHO OpUTHHAABHbIE HACH M apT'yMeHTHI, u3A0KeHHbIM /. Kaaepom B aHaAM3H-
PYEMOI1 CTaThe, eCTh HEKOTOPbIE 3aMeYaHMsI, KOTOPbIe TPEOYIOT BHUMAHUSL.

Bo-mepBbIx, MOHSATHE OHTOAOTHYECKOM HACAABHOCTH, HECMOTPSI Ha YacTble OTOBOPKHU aBTOpa, BCe
JKe IPEeATIOAATaeT PeAAUCTCKYI0 OHTOAOTHIO. [ aTO He sIBAsIeTCS OTpaHHMYeHHEM HAU CYIIeCTBEHHBIM
HeAOCTaTKoM ero mpoekra. Ckopee HAIIPOTUB, PEAAUCTCKAst OHTOAOTHSI MOXKET ITIO3BOAUTD YCHAUTD METO-
AOAOTHYECKHE OCHOBAHIS IIPEAAATAEMOI TEOPHH U A€3aBYHPOBATh IPOOAEMY a6CTPAKTHBIX OOBEKTOB.

Bo-BTOpHIX, MOAQABHAS] KPHTHKA aBTOpA Te3UCA O MPUTA3aHUHU IIPaBa HA MUHUMAABHYIO MOPAABHYIO
[PaBHABHOCTD TpebyeT yTouHeHMs. VI3 TOro, YT0 MOXKHO HEIPOTHBOPEYHUBO MOMBICAUTH IPABOBYIO
CHCTeMy, He IIPeTEeHAYIONYI0 Ha MOPAABHYIO IIPAaBHABHOCTD, HE CA€AYeT, YTO IIPHUTSA3aHHe HA IIPABUAb-
HOCTb He SIBASIeTCS] HEOOXOAMMBIM CBOMCTBOM IIpaBa. YKa3aHHe Ha OTCYTCTBHE 3A€Ch IPOTHBOPEYHS He
3aTparuBaeT BOIPOCA 00 YCAOBHSX CYLIeCTBOBAHIA U QpYHKIIMOHUPOBAHIS [IPaBa KaK HHCTHTYLINOHAAD-
HOTO HOPMATHBHOTO ITOPSIAKA.

B-TpeTpux, urHOpHpOBaHHe, HATPUMEP, SKCIIPECCUBHBIX TEOPHI HOPMATHBHOCTH OCTAaBASIET OTKPbI-
TOM BO3MOXKHOCTb TOTO, 4TO ykasaHHble A. Kaaepom cBoiicTBa IpaBOBBIX HOPM (BHeaMnnpnquKnﬁ
XapakTep, He3aBUCHUMOCTb OT BpeMeHU U T.A.) MOTYT OBITh IPOMHTEPIIPETUPOBAHBI He KaK XapaKTePUCTH-
KU 0COOO0TO0 CTaTyca OHTOAOIMYECKHX CYLJHOCTEMH, a KaK [IParMaTUIeCKye CAEACTBHS TOM POAH, KOTOPYIO
HOPMBI UI'PAIOT B IIPAKTUKe MPUMeHEeHHS 1 HOPMaTUBHOM apryMeHTAIlHH.

B. B. Orae3nes, $nuA0cOdHs FPIABIMAAPBIHBIH AOKTOPBI, Mpodeccop, Maxkcyr HapikGaes aTpiH-
aarpt KA3THOY Vausepcureri, YKorapot KykpiK mexre6i (Acrama, Kasakcram Pecmy6amkachr):
KyYKBIKTBIH OHTOAOTHSIABIK HA€AAABIABIFBI, MOAAABABIK, API'yMEHTTep >K9He HOPMATHBTIK coriaeMAep.

MaxkaaaHbIH e3eKTiAiri HeMic KykpIK praocodsr Aopenn Keaepain ocs 6achIABIM HOMipiHA€e >KapbIK
KopreH «KyKbIKTBIH MA€aAABI ©ALIIEM] AeTeH He? > aTThI eHOer] asSChIHAQ KYKbIKTHIK HOPMaAQPABIH OHTOAO-
THSIABIK MOpTeOeci MeH OHTOAOTHSIABIK, HA€AAABL GOAMBICTBIH TaOHFAThI JKOHIHAETI PHAOCOPHAABIK JKIHe
KYKBIKTBIK TaAKBIAQYABI XKAAFACTBIPYBIMEH alKbIHAAAAADBL 3€PTTey HbICAHbI — KYKBIKTBIH OHTOAOTHSIABIK
HACAAADBIABIFBI TYPaABl TEOPHUS JKOHE OHBIH MOAAABABIK ITIeH HOPMATHBTIK aAFBIIAPTTAPHL 3ePTTEYAIH
Makcarsl — KeAepAiH KYKBIKTBIH MOPAABABIK AYPBICTBIKKA TaAAIl KOIOBI TYPaABl Te3HCiHe KaTBICTBI aAFa
TapTKAH YOKAEPIH CBIHU TYPFBIAQH TaAAQY OOABIIT TAOBIAAADL

3epTTey aaicTeMeci YFBIMABIK TaAAQY MEH MOAAABABI-AOTHKAABIK, apIyMeHTTePAl KafTa KYpacThIpy
TaCiApepiHe HeTizpeAeAl.

3epTTeyAiH FRIABIMHU >KaHAABIFBI KeAep TYKbIPHIMAAMACHIHBIH, PEAAUCTIK ipreTacTapblH alKbIHAAYAQL
5K9HE OHTOAOTHSIABIK UACAAM3MIe OaraMa TYCIHAIPMEAIK MOAEABAEPAL TAPTYAQ KOpiHiC TabaAbL

Herisri reiapiMu HaTIoKeAep KepceTkeHAeH, Keaepail MOAQABADBIK apryMeHTi KYKBIKTBIH MOPAADbABIK
AYPBICTBIKKA TaAQOBIHBIH, HHCTHUTYLIHOHAAADBIK eMeC, TeK AOTHKAABIK KQKETTIAIrIH allbIIT KOpCceTeal kaHe
HOPMATHUBTIAIKTI MeTaQU3HKAABIK eMeC TYPFBIAQH TAAAQYFa MYMKIHAIK Oepeal.

Tyiiin co30ep: OHMOAOZUSAbIK UOEAAbIALIK; OYPLICMBIKKA MAAGN; BOAMBIC; HOPMAMUBIMIAIK; KYKbIK
MemaPuauKacel; naiivim Masmynoy; udeardvt MaHOep; IMAUPUKAALIK PAKMirep; KYKbIKMbLK HOPMAAAP;
Aopeny Kenep.

V. V. Ogleznev, Doctor of Philosophy, Professor, Higher School of Law, Maqsut Narikbayev
University (Astana, Republic of Kazakhstan): Ontological Ideality, Modal Arguments and Nor-
mative Sentences.

The relevance of topic lies in continuing the philosophical and legal discussion of the ontological status
of legal norms and the nature of ontologically ideal entities in the context of the article by the German
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OUJI0CO®UA NMPABA

legal philosopher Lorenz Kaehler, “What Is the Ideal Dimension of Law?”, published in the present
issue. The subject of study is the theory of the ontological ideality of law and its modal and normative
presuppositions. The aim of the article is to provide a critical analysis of Kaehler’s arguments in relation
to the thesis of law’s claim to moral correctness. The methodological framework consists of conceptual
analysis and modal-logical reconstruction of the arguments. The novelty of research lies in identifying the
realist foundations of Kaehler’s theory and in drawing on alternative explanatory models to ontological
idealism. The main conclusions are that Kaehler’s modal argument concerns only the logical, but not the
institutional, necessity of law’s claim to moral correctness, and that it leaves open the possibility of a
non-metaphysical account of normativity.

Keywords: ontological ideality, claim to correctness, existence, normativity, metaphysics of law, proposition-
al content, ideal entities, empirical facts, legal norms, Lorenz Kaehler.
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A. K9AEP, poxrop mpasa, AOKTop $praocoduu, npodeccop opuardeckoro paxyasrera Bpemenckoro yausepcurera (OPL r.
Bpewmen), email: lkaehler@uni-bremen.de

B crarpe paccMarpuBaeTcs BOIIPOC O TOM, obaapaer Au IIPaBO MAEAABHBIM M3MepeHHeM, U KaK 3TO
H3MepeHHe CAeAyeT IIOHMMATh. ABTOP BBIAEASIET TPU POPMBI HACAABHOCTH: MOPAABHYIO, IOPHAMIECKYIO
u oHTOAOrH4ecKylo. [lepBas cBs3aHa ¢ COOTBETCTBHEM IIPaBa MOPAABHBIM HAEAAAM, BTOpPas — C €ro BHY-
TPEeHHMMU IOPUAUYECKHMHU MACAAAMH, A TPEThs — C HEMAaT€PHAABHOM, IPOMO3UIIMOHAABHON IPHUPOAOH
mpaBoBbix HOpM. Ilokasano, 4To MpUTSA3aHMe IIPaBa Ha IPABUABHOCTD HE SBASETCA HeoO6XOAUMBIM ycao-
BHEM ero HAeaAbHOCTH. aeaabHOE H3MepeHHe IIpaBa IPOSBASETCS IIPEXKAE BCETO B €70 OHTOAOTHYECKON
CTPYKType KaK CUCTeMBI HeMaTepHaAbHbIX HOPMAaTUBHbIX CYITHOCTEH.

Katrouesvie crosa: udearvHocmo npasa; oHmoAou4ecKas udearvHocmy; HOPMAMUBHOCMY; Npumsa3anue
Ha NPasuUAbHOCMYb; mpuauueacua NO3UMUBUIM; HENOSUMUBUIM; OHIMOAOUS NPABaA.

IepeBoa ¢ aHTAMIICKOTO sI3BIKA BBIIIOAHEH AOKTOPOM ¢praocodckux Hayk, Associate Professor Beic-
mrest mxoasl pasa Maqgsut Narikbayev University B. B. OraesuessiM mo ussanuio: Kaehler L. What Is
the Ideal Dimension of Law?. Ratio Juris. 2024. Vol. 37. No. 3. P. 210-229. ITy6aukyercs ¢ paspeleHus
aBTopa.

1. Beepenne

AAS XapaKTepHCTHKY IIpaBa MPUMEHSIANCH CaMble Pa3Hble SIUTETHI: CIIPAaBEAAMBOE M HECIIPABeAAH-
BO€, COBPEMEHHOE 1 IPUMHUTHBHOE, MOHUCTHYECKOE U ITAIOPAAMCTHYECKOE H T.A. AIOOOIIBITHO, YTO CAOBO
«HA€aAbHOE >» K [IPaBY IIOYTU He OTHOCHUAH. BO3MOXKHO IIOTOMY, YTO pacCMaTpPUBATh IIPABO KAK HAEAABHOE
AEMCTBUTEABHO KaXKeTCsI HATsDKKOM. Kax 6bI MBI He OIIpeAeAsIAY [IPABO, OHO He BCETAQ COTAACYETCS C 3CTe-
TUYeCKUMH 1 MOPaABHBIMU HA€aAaMU. EcAn 6bI OHO OBIAO MAEAABHBIM, TO He OBIAO ObI HYXXKABL OTAMYATD
€ro OT MOPAaAHU: IIPABOBbIE HOPMBI YK€ COAEPXKaAr OB MOpaAbHO Hamayuinee. Ho cama He06X0AMMOCTB
Pa3AMYATh MOPAAB M IIPABO YKA3BIBAELT HA TO, UTO IIOCAEAHEE He BCETAd MOPAABHO HAEAABHO.

C TOYKHM 3peHHs HOHKOTHUTHBH3MA, YTBEPKAAIOLIETO, YTO MOPAAbHBIE CY>KACHHS He MOT'YT OBITH
paumoHaabHO 060cHOBaHSI [ 38, p. 67; 65], He CymecTByeT paljiOHAABHOMN OCHOBBI AASL PELIEHHUS BOIIPO-
Ca, SIBASETCSI AW IIPAaBO MOPAABHO HAEAABHBIM. Beab AASL 9TOrO IpUUIAOCH OBI OLlEHHBATh MOPAABHbBIE
AocrouHCcTBa TpaBa. Ho AaXe ecAM NPHHATh KOTHUTHBUCTCKYIO IO3HIIUIO, MPU3HAONIYI0 OCMbICACH-
HOCTb TaKUX CYXXACHHI, IPaBO eABa AW MOXXHO Ha3BaTb MACAABHBIM. B aTOM caydae y Hac, 1o KpaiiHeit
Mepe, eCTb HHCTPYMEHTbI, II03BOASIOLINE OOBSCHUTD, IOYeMy HOPMBI AI00OI IIPABOBOI CUCTEMBI MOTYT
OTKAOHSTBCSI OT MOPAABHO HAEAABHOTO pelleHus. AAs TO3UTUBUCTOB 9TO BHITEKAET U3 IPEAIIOCBIAKH,
YTO MPaBOBask HOPMa MOXKET UMeTh Aloboe copepxanme [28, p. 181, 195; 38, p. 201] 1, caep0BaTeAbHO,
He HMeeT HeOOXOAUMON CBSI3M C MOPAAbIO, TO €CTh €€ AEHCTBUTEABHOCTD HE 3aBHCHUT OT MOPAABHBIX
AocTomHCTB [9, p. 220; 25, p. 19]. A HOCKOABKY HOPMBI, IPOTHBOPEYAIHe MOPAAU, MOT'YT GBITh YACTbIO
IIPaBOBOH CHUCTEMBI, HUAAABHOCTb HOPMBI UMEeT AWIIb KOHTHHTEHTHBIN XapaKTep.

B aToM ¢ HMMM COrAamarTCs M HEMO3UTHBHUCTHL XOTS OHM U He IPH3HAIOT, YTO HOPMBI IIpaBa
MOTYT MeTb aOCOAIOTHO AI060€e COAEepIKaHHe, OHU BCe XK€ AOIYCKAIOT MX BO3MOXXHYIO HEUACAABHOCTb.
EauHCTBeHHOe OorpaHHYeHMe, KOTOpOe OHH IPUBOAST, KacaeTcs KpalHUX GOpM HeCIPaBeAAUBOCTH.

© A. Kanep, 2025
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Kanep J1. KakoBo ngeannHoe namepeHue npasa?

Tak, PapOpyx mocae OIbITa HAIMCTCKOTO PEXHMMA H €ro 0ecyeAOBEYHBIX 3aKOHOB CHOPMYAHPOBAA
CBOIO 3HAMEHHTYIO «(pOPMYAy> HPEAEAOB MPABOBOI AeficTBHTEABHOCTH [S7, p. 106]. DTa dpopmyaa He
PacIpOCTpaHsIAACh Ha MeHee TSDKEABIE CAyYayr MOPAABHO HEHACAABHOTrO IpaBa. Papbpyx mpsiMo Aormy-
CKaA BO3MOXXHOCTDb HECIIPABEAAUBHIX IIPABOBLIX HOPM, OTPHIIAsl AUIIb MX IPUOPHUTET B CAyJae KpaiHei
HECIIPaBEAAMBOCTH HAH TaM, TAE OHH AQ)Ke He IIPETEHAYIOT Ha CIIPaBEAAMBOCT (TaM ke ). CAeAOBaTeABHO,
U B 3TOM IO3UIIMH COXPAHSIETCS MECTO AAS HeCIIPaBEeAAMBBIX, a 3HAUMT, MOPAaAbHO HEMAEAAbHBIX HOPM,
KOTOpbIE TeM He MeHee SBASIOTCS OPUAUYECKU AeHCTBUTEAbHBIMH.

TpyAaHO HalTH aBTOPA, YTBEPXKAAIOILETO, YTO MOPAABHO HEHAEAABHBIE HOPMBI HE MOT'YT OBITb IOPHUAH-
9eCKH ACHCTBUTEABHBIMHU. BATDKe BCeX K 9TOM MO3UIIMH MOAXOAST B3rasiabl befiaeBeabpaa 1 bpayncBopaa
[11, p. 10; 13, p. 76], mucaBmmX, 4TO «aMOPaAbHOE TIPABUAO HE MOXET CUUTAThCS MpaBoM>». OpHAKO
[P BHUMAaTEABHOM PacCMOTPEHHUHU BUAHO, 9TO II0A «aMOPAABHBIM>» OHH HMEIOT B BUAY OCOOBII, OrpaHHu-
YeHHBIH CAy4afi, IPH KOTOPOM TpebOBaHNe 3aKOHHOCTH CBOAMTCS AHIIb K COOTBETCTBUIO «HEKOTOPBIM
OCHOBOIIOAQIAOIIMM MOPAABHBIM TPe6OBAHHAM>, He OXBATHIBAIOIMM «CIIOCO6 MX AOCTIDKeHUs» [ 12, p.
11, 13, 328]. 1 aT0 TaKke OCTaBASIeT IPOCTPAHCTBO AASL MOPAABHO HEMACAABHBIX HOPM.

B 0CHOBe UX TeOPHH ASKHT IPUHIIUIL «Bceobueit coraacopanHocTH> (generic consistency) Tesupra,
HAIIpaBAEHHBII Ha 0becIieyeHne YeAOBeYeCKUX AeficTBriL Ho 3TOT pHHIHI He 0XBAaThHIBAET BCEX IIPAKTHU-
veckux npasua. Hanporus, Tesupr [26, p. 200 ] npusHas HeO6XOAMMOCTD CYIL€CTBOBAHHUS « COLJHAABHBIX
IPaBHA>, PEI'YAUPYIOIIHX ACHCTBHIS M MHCTHTYTHL M FApAHTUPYIONUX UX aBTOHOMHIO. JTO O3HAYAET, YTO
COLIMaAbHBIE IIPABUAA He BBIBOAATCS M3 IMPHHIJUIIA BCeOOIIell COTAACOBAHHOCTH HAHM MHBIX MPHHIIUIIOB
MAEAABHON MOpaAd. EcAM MHCTHTYTBI, Takue KakK IapAaMeHT, AOAKHBI HMeTh BO3MOXXHOCTb CO3AABaTh
IpaBo, UM TpeOyeTcsl OIPeACACHHOE IMPOCTPAHCTBO YCMOTPEHMS: He KaXKAOe MaAeiliee OTKAOHEHHe
OT MAGAABHON MOPAAM BA€YET IOPUAMIECKYIO HeACHCTBUTEABHOCTD IpaBraa. OAHAKO paljHOHAABHOCTD
HX aKTOPOB OrpaHMYEHA TaK JKe, KaK U PALfIOHAABHOCTb AI0OOr0 Apyroro yeaoseka. IToaToMy HeyauBU-
TeAbHO, 9T0 BeliaeBeabp 1 BpayHCBOpA IIPSIMO IIPU3HAIOT BO3BMOXXHOCTb «HEHAEAABHOTO IpaBax» [ 11, p.
7; 12, p. 213]". AAS HUX HA€AABHOE IPABO COCTOUT M3 MPABHA, KOTOPbIE AOASKHBI IPUMEHATHCS AUIIb B
npeasbHoM mupe (Tam xe). TakuM 06pa3oMm, AaKe HX O3UIHUS IIOATBEPXKAAET, YTO IPABOBbIe HOPMbI He
06513aTeAbBHO MOPAABHO HACAABHBIL.

BosHukaeT BOIIpoc: 06AaAaeT AU IIPAaBO BCe JKe HeKMM HACAAbHBIM H3MepeHieM? MHorue TeopeTruky
oTBevaAu yTBepauTeAabHO. HanboAee 13BeCTHDI apryMeHT B IIOAB3Y 9TOM MO3UIIUM — ITO TESHC O TOM,
YTO IPAaBO <IIPUTS3aeT Ha IPABUABHOCTD>. [0 Pobepry Aaekcu [4, p. 174] aT0 npurssanue cBsisaHo ¢
«caMoil cripaBepAHBOCTBIO». Aast Credaro Beprou (10, p. 253] npeaapHoe n3Mmepenue npasa Heo6xo-
AFIMO BA€YeT 32 CO60 HOPMATHBHOE IIPUTSI3aHIE, KOTOPOEe «MOKET IIOHMMATh KaK ITOIBITKY BOIIAOTHTD
OIIpeAeASIOIITe XapPaKTEPUCTUKY YeAOBEUECKUX ASHICTBHI>. B 60oAee mHpOKO# $OpMyAHpOBKe ASKOPAK
ITaBaakoc [54, p. 6] yTBepxkAaeT, 4TO HACAABHOE H3MEPEHHUe [PaBa 3AKAIOYAETCS B «<€I'0 HEOOXOANMOM
POACTBe C MAesIME OOIIero 6Aara, CIipaBeAAMBOCTH U MOpaAr>. HecMOTps Ha pasAndms MexAy 9TUMU
MIOAXOAAMH, TI0 ABYM IIYHKTaM CPEAM HHX eCTb cOraacue. Bo-TepBbIx, Bce OHM CYUTAIOT, YTO IIPABO 00Aa-
AdeT MACAABHBIM H3MepeHHeM 0AaroOAAps CBOEH CBSI3U C HeKUMH MACAABHBIMU CYLJHOCTSMH, TAKMMH KaK
MOpaAb, CIIPaBeAAMBOCTD HAM OIIPEAEASIONIHe CBOMCTBA YEAOBEUECKHX ACHCTBUIM.

Bo-BTOpHIX, 9Ta CBSA3b HE YCTPAHIET Pa3AMdMe MeXAY IIPAaBOM UM HACAABHOCTDBIO, C KOTOPOH OHO
AKO6BI cBA3aHO. [IpaBo AMIIb HpeTeHAyeT Ha HPABUABHOCTD (AAEKCH), YTO IIOAPA3yMeBaeT, 4TO OHO He
00513aTEABHO SIBASIETCS] TAKOBBIM; OHO AHUIIIb CTPEMHUTCSI BOIIAOTHTD OIIPEAEASIOIIHe CBOMCTBA YeAOBede-
ckux aefictsuit (BepTaa), 4To TaKKe O3HAYALT, YTO OHO HE BCETAA AOCTHIAET LieAH; HAM OHO MMeeT AUIIb
«POACTBO» ¢ MAesMHU 06mero 6aara, crpaBepsnBocTd B Mopaan (ITaBaakoc), 4TO BHOBb yKasbIBaeT
Ha pasamdre. Bo Bcex aTHX BepCHSIX MA€aAbHOE M3MepeHHe HOCHT OTpaHMYeHHbIN xapakTep. OpHaKo
Anekcu [4, p. 173] cunraer Takoe MOHUMaHUe HEAOCTATOYHBIM U yTBEPXKAAET, 4TO HACAABHOE H3MEpeHH e
«TpelyeT B Ka4eCTBe CBOEIO AOIIOAHEHIS CYIeCTBOBAHNE PEAABHOIO, TO €CTD IIO3UTUBHOIO U3MePeHIUsI
npasa». OH onpeaeAseT NO3UTHBHOCTh KaK HAAUYME OQUITMAABHOTO U3AAHMSA HOPMBI KOMITETEHTHBIM
OPIaHOM U ee COLMaAbHOM addexruBHOCTH [4, p. 174; 6, p. 322].

! Unoe yrsepxpaer Koasep [46, p. 155, 159], xoTopsiit TpakTyer nosunuio Beiiaeseabaa u Bpayncsopaa B
TOM CMBICA€, YTO HOPMBI O0AQAQIOT AEHCTBUTEABHOCTBIO TOABKO IIPU YCAOBHH UX COBMECTHMOCTH C «HAEAABHOM
MOPAADBIO>.

Mpago v rocyaapcTso, Ne 4 (109), 2025 101



MEPEBO/bI PABOT BbIAALLIMXCA YHEHbBIX

OAHAKO 3T BBIBOABI BHITASIAAT HEIIOCACAOBATEABHBIMU. AOITYCTHM, IPABO AHCTBUTEABHO IIPUTS3aET
Ha IpaBUABHOCTb. KakuM 06pasoM OAHO 9TO IpUTs3aHMeE NPHAAET IPaBy HAeaAbHOe u3MepeHue? Beap
HPUTS3aHUSI MOTYT OBITh HECOCTOSTEABHBIMH. UTOOBI HEYTO OBIAO HAEAABHBIM, HEAOCTATOYHO AHIIb
3asiBUTH 00 3TOM. BoAee Toro, moueMy HaeaAbHOE U3MepeHIe IIPaBa AOAKHO «B KaueCTBe AOIIOAHEHHS»
TpeboBaTh peasbHOro msMepenuss? CaMo HaAMdHMe HOPMATHBHOTO IPHUTSI3AHHS ellfe He O3HAYAeT ero
peaAMsaluy B COLMAABHON AEHCTBUTEABHOCTH. IIpuTsa3aHuMe — 9TO HOpMaTHBHOe TpebOBaHHe, a He
aMnupudeckuii gpaxr. HecomMHeHHO, cymecTByeT MHOXeCTBO IPUYMH, II0 KOTOPBIM IIPaBOBas CHCTeMa
AOAXHA OBITH COLMAABHO ¢ PpexTuBHOM. Ho 6e3 AOIIOAHNTEABHBIX YTOYHEHHIT HET OCHOBAHMUIT IOAATATh,
9TO 3TO IIPHAAET IIPaBy peasbHOe u3MepeHne. Kpome Toro, MopasbHasi IpaBHABHOCTb HOPMBbI 3aBHCHT OT
ee COAEpPXKAHUSI — OT TOT'O, COOTBETCTBYET AM OHO IIPHHIIUIIAM MOPAAH, & HE OT TOr0, 00AAAAET AM HOPMa
COLIMAABHOM 9 PpEKTUBHOCTBIO.

Hakoren, ecau, kak mopdepxusaeT Aaekcy (caeayst PapGpyxXy), TOADKO KpailHss HeCIPaBeAAUBOCTD
He MOXeT cYMTaThcs mpasoM (3, p. 133; 4, p. 175; 6, p. 330-335], To moueMy 9TO AOAKHO IIPHAABATh
IpaBy HAeaAbHOe H3MepeHue? Hanporus, pa3Be 3To He OCHOBaHHe pacCMAaTPHUBATh IIPABO KaK IOTEHIIU-
AABHO HEMAEAABHOE, BEAb M3 9TOTO CAEAYeT, YTO MeHee Cepbe3Hble HeCIIPAaBEAAMBOCTH MOT'YT OBITh €ro
gacTbio? HecripaBeAAMBOCTD, ITpaBOBasi OHA MAM HET, IIO OIIPEACACHHUIO He MOXKeT CUMTATHCS MACAABHOI,
€CAM TOABKO CaMO IOHATHE UACAABHOCTH He IIOHHMAETCs BHE CBA3U C MOPAABIO.

OTu BOMPOCHI [TOKA3BIBAIOT, YTO BOBCE He OYEBHUAHO, 00AAAAET AM IIPABO HACAABHBIM H3MepeHHeM,
KaK UIMEHHO OHO AOAYKHO OBITh OIIPeAEAEHO, M KAKUM 0OpPa3oM COOTHOCHUTCS C PEaAbHBIM M3MePeHHEM.
Yro6b1 IPOSICHUTD STU IPO6AEMBI, S TPEAAATAIO PA3AMYATH TPU 3HAYEHUs MAeaAbHOCTH (pasper 2). Aumb
C MIX ITOMOIIbIO CTAHOBUTCS BO3MOXXHBIM PaCCMOTPETh, ACHCTBHTEABHO AM IIPABO IIPHUTS3aeT HA MPaBUAb-
HOCTb 1 IIPHAQET AM 9TO eMy HAeaAbHOe usMepenue (pasaea 3).

2. PazAnyHbIe HACAABHOCTH IIpaBa
2.1. MopaAbHasi FA€aAbPHOCTD

ITpaBoBbie HOpMBI MOTYT OBbITH B OOABIIIEI UAU MEHbIIeH CTeleHU MOPAAbHO UAEAABHBIMH. ITO 3aBU-
CHUT OT TOTO, HACKOABKO OHU AOCTUIAIOT MOPAABHO 3HAYUMBIX IjeAell — OYAb TO B TEPMUHAX TO3HTHBHOMN
MAM KpUTHYECKON MopaaH [29, p. 20]. Uro6bI 3TO ompeAeAnTb, HEOGXOAUMO COTIOCTABUTD COAEPKAHUE
[IPaBOBOM HOPMBI C TeM pelleHreM, KOTOPOe C TOYKU 3PEHHS MOPAAHM HAHMAYYLUIAM O0Opa3oM OTBeYaeT
[IOCTaBAEHHOM NpaKTHYecKoil 3apade. OAHAKO IIO PSIAY IIPUYHH He BCe IIPAaBOBble HOPMBI MOTYT OBITD B
[PHUHIIKIE MOPAAbHO HAeaAbHbIMU. OAHA U3 HUX — HEOOXOAMMOCTD IIPAaBOBOM CHUCTEMBI UCIIOAB30BATH
o0Imyie HOPMBI AASL PETYAUPOBAHUS IIOBEAEHHS. B CHAY cBOell BCeOOLIHOCTH IIpaBOBblE IPaBHAA He
CIIOCOGHDI yIUTHIBATh BCe MOPAABHO PeAeBaHTHbIE OOCTOSATEABCTBA KOHKPETHOIO CAydas [ APHUCTOTEAS,
Hukomaxosa smuxa, 5.14.1137b; 60, p. 31].

Emre opHa mpuurHa OTCYTCTBUSA MOPAABHOM HA€AABHOCTH IIPaBa 3aKAIOYAETCS B €T0 ACMOKPaTH4eCKOM
OCHOBAHHH, XaPAaKTEPHOM AAS 3aIIAAHBIX IIPAaBOBBIX CUCTeM. XOTS B IIOAAEPKKY TAKOTO AeMOKPATHIeCKO-
IO [OAXOAA IPHBOASTCS BECKUE AOBOABI (OH AQeT Ay4IIHe Pe3yAbTAThI 10 CPABHEHHIO C AABTEPHATUBHbIMU
IpOLleAyPaMU IPUHATHS pelnenuii [47, p. 63 ], OH HeM36e5KHO IIPeATIoAAraeT KOMIIPOMUCCHI M <« ITaKeTHbIE
COTAQIIEHHS> II0 HECBS3AHHBIM BOIIPOCAM. JTO B CBOIO OYePEAb OTPAHIIHBAET OOIIYIO0 COTAACOBAHHOCTb
Y HEIIPOTHBOPEYUBOCTH IIPaBa, KOTOPbIE SBASIIOTCSI HEOOXOAUMBIMU YCAOBHSMH HACAABHOM IPaBOBOM
cucreMbl. OAHHX AHILIb APTYMEHTOB He BCETAQ AOCTATOYHO AASI ODeCIIedeH s IAPAAMEHTCKOTO OOABIIHH-
CTBa; IMEHHO II09TOMY AEMOKPAaTHYeCKH IIPHHSThIE 3aKOHBI He BCETAQ OBIBAIOT MOPAABHO HAEAABHBIMU.
Boaee Toro, cocTa 60ABIIMHCTBA CO BpeMeHeM MeHSIeTCs], ¥ pa3Hble 3aKOHOAATEAN BHOCST CBOM BKAAA B
PasBUTHe IpaBa IO-pa3sHOMy. B pe3yAbrare ee COrAaCOBaHHOCTD OKA3bIBAETCS OTPAHHUEHHOM, a MOPAAb-
Hasl UAAABHOCTb — CKOMIIPOMETHPOBaHHOIL.

2.2. IOpuamdecKast HA€QABHOCTD
IToMHMO MOPAABHBIX HAEAAOB, BHEITHUX IO OTHONIEHHMIO K IIPaBy, MOKHO 3aAaTh BOIIPOC: B KaKOM
Mepe CaMo MPaBO COACPXKHT HACAABL, KOTOPbIe IOAAEXKAT peasnsaruu 63, p. 94; 66, p. 8, 203]? Takoit
BOIIPOC OIIPaBAAH, IIOCKOABKY IIPaBO 3aKpernAsieT He TOABKO MOPAAbHBIE HAEAABI, TAKHe KaK PaBeHCTBO
HAH CBO00AQ, HO M COOCTBEHHO IOPUAMYECKIE HAEAADI, HAPUMED HA€AA BEPXOBEHCTBA IIPaBa, KOTOPhIE
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He BCEraa MMEIOT IPsMOM aHaAOT B MOpaAu. boaee Toro, mpaBo MOXKeT BOIAOIIATD HAEAADL, Npomusope-
Yauyue MOPAAH, KaK eCAH Obl, HATIPUMep, OHO 3aKPeTAseT HAeAA PACOBOM cerperanui. XoTs IMOA0OHbIe
aMOpaAbHbIE MAEAABI Ha HepBbeI B3TrASIA KaXKYTCS HECOBMECTHUMBIMU C CaMHM IIOHATHEM HA€AAQ (BeAb
MA€aADBI OOBIYHO CBA3BIBAIOTCS C HAMAYYIIMM, K YeMy CTPEMSTCS AIOAU), HET OCHOBAHHil OTPHULIATh, YTO
aMOpaAbHble ITPUHIIUIIBI TOXE MOTYT BBICTYTIAaTh B POAM MAearoB. OHHU Tak ke ITPEATIMCHIBAIOT HeKoe
obIee IOAOXKEHHE AeA, K KOTOPOMY OOIIeCTBO AOAKHO CTpeMUTbCs. Tak, Kak ObI He OTHOCHTBCA K
HHIIEAHCKOM MA€e «CBEpPXYeAOBEeKa», PU3BAHHOTO CTAaTbh «CMBICAOM 3eMAu>» (49, p. 12], Tpyano
OTpHIIaTh, YTO OHA BRIPAXKAET ONpeAeAeHHBIH Haeas. CACAOBATEABHO, U IIPABO MOXKET BOIIAOIIATD UACAADI
COMHHTEABHOTO COACPIKAHUSL.

ITocKOABKY IOpHANYIECKIE HAEAADL He 00SI3aHbI COBIIAAATD C MOPAABHBIMU L MOT'YT OT HUX OTKAOHSITBCS,
HeOOXOAMMO Pa3AMYATh MOPAABHYIO HACAABHOCTD M OPHAUYECKYIO HAeaABHOCTD. [TocAeAHSIS peacTaB-
AsieT cO00i COBOKYITHOCTb MAEAAOB, 3aKpPEIIAeHHBIX B caMoM IpaBe. Hamprumep, MOXKHO HcCA€AOBATD,
HACKOABKO TeKyIllee 3aKOHOAATEAbCTBO COOTBETCTBYeT HMA€aAaM, 3adMKCHPOBAHHBIM B KOHCTUTYIIHH,
M TeM CaMbIM OIPEAEAUTH, HACKOABKO IIPABO SBASIETCSI MACAABHBIM IO COOCTBEHHDBIM CTAHAAPTAM. DTH
HAEAABI MOTYT COBITAAATH C MOPAABHBIMH, HO TAKOE COBIIAACHHE OYAeT AHIIb CAydaitHbM. FOpuamaeckie
HA€aAbl 00AAAQIOT 3HAYUMOCTBIO He IIOTOMY, YTO HX COAEPIKAHIEe MOPAABHO, d IOTOMY YTO OHH UMEIOT
IopuprdecKoe ocHoBaHue. [loaToMy B IpaBe MOT'YT UTPaTh BEAYIYIO, 2 HHOTAQ U MCKAIOUUTEABHYIO POAD
HA€AABI THOTO POAQ, HeXeAr MopaAbHble. [Ipi 00cyKAeHIN HACAABHOTO U3MepeHHs IIPaBa BaKHO yTOY-
HSITb, UACT AH peub O COOCTBEHHBIX HACAAAX IIPABA MAM O MOPAABHBIX HAEAAAX, C KOTOPBIMHI OHO CBSI3aHO.
HepBbIe SIBASIOTCSI BHYyTPEHHHUMH AAS ITPpABa, a BTOPbIE€ — BHENTHUMH.

B 060uX cAy4asix MOXKHO OII€HHBATD, HACKOABKO 9TH HAEAABI PEAAM3OBAHBI B IIPABOBbIX HOPMAX H B
COIMaAbHOM npakTHKe. Harmpumep, MOXXHO CIIpOCHTD, B KaKOM Mepe HAeaA PaBeHCTBA BOIIAOIIEH B IIpaBe,
¥ KPUTHKOBATh IIPABHAQ, He COOTBETCTBYIOIME 3TOMY uAeaAy. IIpu oToM caeaAyeT yIHTBIBATD, 3aKpeTIACHbI
AU IJeHHOCTH PaBeHCTBA B KOHCTHTYITHHU MAM 3aKOHaX. KpoMe Toro, MOXHO OIjeHHBaTh, HACKOABKO PaBeH-
CTBO PeaAM30BAaHO B COIMAABHOM cdepe. AAS 3TOro TpeOyeTcsi COOCTABUTD HACAABHOE IIOAOKEHHE ACA,
IPEAIMCAHHOE IPABOBOM HAM MOPAABHOM HOPMOF, C paKTUIECKMM IIOAOXKEHHEM AeA B obmecTse. M aTo
yoKe SMITUPIIeCKHUil BOIPOC, He pelaeMblii AMIIb aHAAN30M IIPaBa.

Taxum 06pasoM, IPaBO OAHOBPEMEHHO BBICTYIIAET LI€ABIO, AOCTIDKEHHIO KOTOPOM CAYXKAT HAEAADL, U
HCTOYHHKOM, M3 KOTOPOTO OHH MOT'YT ObITh BhIBeAeHbL [109TOMY HeyAUBUTEABHO, YTO B OTHOLICHHH HA€A-
AOB IIPaBO MOXET PACCMAaTPUBATLCSA C Pa3HbIX CTOpoH. KpaiiHuM npumepoM sBAsieTcs KoHLenus [ereas,
COTAACHO KOTOPOI1 IPABOBbIE MHCTUTYTHI — 3TO BOIAOIjeHHe OcymecTBAeHus pasyma (Grundlinien der
Philosophie des Rechts, § 265). OHa moAYepKHBaeT MOPAAbHYIO HACAABHOCTD [PaBa, KOTOPast MOXKET pea-
AM30BATBHCS B OOADbIIEN HAYM MEHBIIEH CTeNeH! B 3aBUCHMOCTH OT yPOBHS IIPOrPecca MPpaBoBOrO Pa3BUTHSL.
3aech BHUMaHHE COCPEAOTOYEHO He Ha TOM, HACKOABKO HACAABI PEAAM3YIOTCS B COITMAABHOM PeaAbHOCTH,
a Ha TOM, OCHOBAHO AU COAepPKaHHe IpaBa Ha Aeaax. IIpoTusonosoxHbit moaxoa npeasoxxua O. Aypuy
(27, p. 36], KOTOPDI MOHUMAA COLIMIAAbHbIE HHCTHTYTHI, BKAIOYAsl OPHAUYIECKH 3aKPETIACHHbIE, Yepes Te
HA€aABIL, K KOTOPBIM OHH cTpemsitcs. K umcay Takux maeasos oTHOcHTCs idée directrice — pyKoOBOASIIast
HAes, AeXKamas B OCHOBAaHUH HHCTUTYTOB BPOAE KOPIIOpaIuii. B aToM cMbIcAe peds HAET O IOPUAMIECKUX
HAEAAAX, KOTOPbIE MOTYT PACXOAUTBCS C MOPAABHBIMHL.

Taxum 06pa3oM, eCAU CBOAUTD HAAABHOE H3MEPEHHE IIPaBa TOABKO K €I0 COOTHOIIEHHUIO C MOPAABIO,
TO 3TO IIPUBEAET K UTHOPHPOBAHHIO COOCTBEHHBIX HACAAOB ITPaBa. MexAy TeM YIUTBIBATh X HEOOXOAUMO.
9T0, KOHEYHO, He MCKAIOYAeT TOrO, YTO MOPAAbHAS U IOPUAMYECKAs HACAABHOCTH MOTYT IepeceKarbCs,
€CAM OAHU U Te XXe IIPUHIMIIBI BXOASIT U B COCTaB IIPaBa, U B cOCTaB Mopaau. Ho pAs monumanus QyHk-
IIMOHMPOBAHMS [IPABA M BO3MOXXHBIX pOPM €ro 3A0yIOTpeOAeH s IPUHITUITHAABHO BAXKHO He YIIyCKaTh
U3 BHAY BO3MOXHOCTDb BKAIOUEHHS B IIPAaBO MOPAAbHO HECOBEPIICHHbIX HAM AQXKE AMOPAAbHBIX HACAAOB.
OHu MOT'YT 0OBSICHUTS CIIELIMPUKY IIPABOBOI CHCTEMBI U BAMSITH Ha ee HHTEPIIPETAIINIO TAK JKe, Kak IIpaBa
JeAOBeKa AOAXKHBI BAUSTH Ha COBPeMeHHbIe ITpaBoOBble CUCTeMbl. EcAM paccMaTpuBaTh AMIIb BKAIOYEHHE
MOPAAbHBIX IPUHIIUIIOB B IIPaBO MAM BOBCE OTPHUIIATh BO3MOXKHOCTD TOTO, YTO MACAABI MOTYT CTAHOBUTD-
Cs1 9aCThIO ITPaBa, TOTAQ BO3MOXKHOCTDb BKAIOUEHHUS aMOPAAbHBIX HAAAOB OKAXKETCS HEeyYTEeHHOMM.

CymecrBoBaHHe IOPUAMIECKIX HACAAOB IIPOTHBOPEUHT TE3UCY AACKCH O TOM, YTO IOPUAMYECKHI
AVICKYDC SIBASIETCSI AMIIb YACTHBIM CAyYaeM OOIjero IMpakTUIeCKOro AMCKYpPCa, MOHUMAEMOro Kak GHAO-
codckoe 06CyXKACHHE TOTO, 9TO CACAYET AeAaTh [2, p. 263, 426]. B pamkax Takoro obmero AucKypca
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MOPaAbHO COMHUTEAbHbIE HAH AQJKe aMOPaAbHbIE IIPABHAQ, OCHOBAHUS K HACAABI MOKHO IIOIIPOCTY UTHO-
PHPOBaTh: KAK TOABKO [TOKA3aHO, YTO PABHAO AUIIEHO MOPAABHOM IIeHHOCTH, CTAHOBUTCS 6€3Pa3AMIHO,
KAaKHe BBIBOABI U3 HETO CAEAYIOT. B opuandeckoM sxe Auckypce Bce obcrouT uHade. Kak Toabko HOpMa
HAH HA€AA CTAHOBSITCSI YaCTHIO [IPABA, OHH IPHOOPETAIOT CHAY API'yMEHTa B OPUAMIECKOM PACCYIKACHHUM.
IToaTomy HeOOXOAUMO BbISICHHUTD, YTO MMEHHO IIPEAIIIChIBAET AAHHASI HOPMa HAM HA€AA M KaK OHH COOT-
HOCATCS C APYTHMU HOPMAaMH M HAEAAAMH, AQXKe €CAU OHH MOPAAbHO HEUAEAADBHDIL.

OTa KapTHHA He MEHSETCS M TOTAQ, KOTAQ, TOAOOHO Paa6pyxy 57, p. 106], orpunator oopuandeckyo
AEHCTBUTEABHOCTD KpaifHe HeCIPaBEAAMBBIX HOPM. TeM caMbIM ITPEATIOAATaeTCsl, YTO HeCIpaBeAAUBbIe
IIPaBHAQ, He TTOAIAAAIOIUE [TOA KaTeTOPUI0 «KpaliHel HeCIpPaBeAAUBOCTH >, BCE JKe CUUTAIOTCS YaCThIO
IpaBa U IIOAAEXKAT UCIIOAHEHHIO. DTH MOPAABHO CyOOIITUMAABHbIE IIPABHAA ACFICTBUTEABHO COCTABASIIOT
YacTh NpaBa U MOTYT CAYXXUTb OCHOBAaHMEM AASl BRIBEACHHS IOPHAHMYECKHX HAeaA0B. COMHHUTEAbHbIM
HAH AQXKe aMOPAABHBII XapaKTep HOPMbI He SIBASIETCSI B IOPHAUYECKOM AMCKYpCe HH HeOOXOAUMBIM, HH
AOCTATOYHBIM OCHOBaHMEM, YTOOBI ee UTHOPHPOBATh. B IpaBe MOTyT CyljecTBOBaTb KaK MOPAAbHBIE
HOPMBI, HE BXOASIINE B €I0 COCTaB, TAK U AMOPaAbHbIe, KOTOPbIE B HETO BKAIOYEHbL BoaMoxxHOCTD cyIme-
CTBOBAHIS IOPHANYECKIX HACAAOB, AMIIEHHBIX MOPAABHOM LIEHHOCTH U He MIOAAEKAIIUX 00CYKAEHHIO B
PpaMKax o61Iero MpakTHIeCKOro AUCKYPCa, IIOKA3bIBAET, YTO IOPHAHNIECKAs] HA€AABHOCTD He CBOAUTCS K ee
COOTHOIIEHHUIO C MOPAABIO.

2.3. OHTOAOrHYECKAS MACAABHOCTD

W MopaAbHas, 1 FOpUAMYIECKast HACAABHOCTb IMEIOT OTHOIIEHHUE K COAePXKaHMIO IpaBa. [loaTomy oHm
He 3aTParuBalOT OHTOAOTHYECKHH BOIIPOC O TOM, K KaKUM BHAAM CYIJHOCTEH IPHHAAAEKAT IIPaBOBbIE
HOpMBL. B aTOM Bompoce BaXXHO He COAepIKaHHe IIPaBa, a er0 OHTOAOTHYECKas IPUPOAA. FACh KAIOUeBOe
3HaYeHHe MeeT HOPMATHBHOCTD IIPaBa, TO €CTh €0 CBOMCTBO IIPEATHChIBATD, KAKUM AOAKHO OBITD ITOAO-
xeHue peA. HopMaTUBHOCTD cOXpaHAeTCs AaKe TOTAQ, KOTAQ OMIIMPUYECKas PeaAbHOCTh He COBIAAAeT
¢ npepnucanusaMy. Ilo aTofl nprduHe NpaBo He MOXET COCTOSATH AWIIb U3 MaTepHAAbHBIX Belleil MAM
PU3MIECKUX COOBITHUI, COCTABASIOIINX 9Ty PEAABHOCTb: CAMH II0 cebe OHH He CIIOCOOHBI IIPEeAIIChIBATS,
9TO AOAKHO OBITH cAeAaHO. HOpMBI 5Ke, HAIIPOTHB, IIPEAIIICHIBAIOT IOBEACHHUE, TO €CTb OTHOCSITCS K TOMY,
9TO AOAKHO Ipou3oiTH. OOGBIMHO HOPMBI MMEIOT MaTepPUAABHOE BbIPAKEHHE — B TEKCTAX MAM PedeBBIX
aKTaxX, — HO CaMH IT0 cebe OHM He SIBASIOTCSI MATePHAABHBIMU CYIIHOCTSIMU. Afo6ast KOHKpeTHast opMa
IPOSABAEHUSA HOPMBI MOXET MCYE3HYTb, He YHHUTOXXHB € HOPMATHBHOM CHABL OTO OAHA M3 IIPHYHH,
HOYeMy IIPaBOBYIO HOPDMY HeAb3sl YBUAETH, IOHIOXATh MAM IOTPOTaTh, XOTS e MOCACACTBHUS B COLIHAAD-
HOM peaAbHOCTH BIIOAHE ONTyTHUMBI. bAaropapsi He3aBUCHMOCTH OT KOHKPETHBIX BRIPa’KeHHs HOPMBI He
OT'PaHMYEHBI ONTPEASACHHBIM MECTOM HAHM BpeMeHeM.

3a pasAmueHHeM HOPM H COLMAABHOM PEAABHOCTH, K KOTOPOM OHU IIPUMEHSIOTCS, CTOUT boaee
$yHAAMEHTAABHOE PA3AMYEHHE MEXAY dIMIMPUYECKMMU PAKTAMH U HOPMATHUBHOCTBIO, KOpOUYe rOBOPS,
— MEeXAY <CYIUM>» U <AOAKHBIM> |35, p. 469; 36, p. 427], nAn, B KaHTOBCKON $OPMYAHPOBKE, MEXAY
«I]apPCTBOM MPHPOABL» M <L}apCTBOM CBOGOABI> [37, p. 82]. DTo pasauume He MCKAIOYAeT CyIeCTBOBa-
HUSI «CBS3BIBAIOINMX IPHHIIUIIOB> MEXAY <CYIIUM>» U «AOAXHBIM>, HALIPHMEP, IIPEAITOCHIAKH O TOM,
9TO «AOAKEH> IOApasyMeBaeT «MOxeT> [61, p. 25]. Ho oHO o3HaYaeT, 4T0 MpUpPOAY HOPMATHBHBIX
CYIJHOCTei BPOAE HOPM HeAb3sI OO'BSICHITH, OIIMPASICh AHIIDb Ha 3aKoHBI pusuxu. HopMmsr He o6AaapatoT
BECOM, CKOPOCTBIO MAH MECTOIIOAOXKEHHEM, HO UMEIOT OIIPeACACHHOE IIPOMO3UIMOHAABHOE COACPIKAHUE.
VIMeHHO 3TO OGBACHSET MX He3aBUCUMOCTD OT IIPOCTPAHCTBA (BE3AECYIIHOCTD ), BOSMOKHOCTD pOpMy-
AMPOBATh MX Ha Pa3HBIX A3BIKAX (rxepeBoAHMOCTb§)H YCTOIMMBOCTD BO BpeMeHH (yCTOMHBOCTS).

KanroBckast mpest <11apcTBa CBOOOABI» ITOAPA3yMeBAeT MACAABHOCTD, KOTOPAsi HA MEPBBIN B3TASIA
Ka)KeTCsI HECOBMECTUMOM C aMOPAAbHBIMH IPaBUAAMH U IIPUHIUIIAMHU. TPYAHO IPEACTaBUTD IIAPCTBO
CBOOOABI, TA€ IOCIIOACTBYIOT HECIIPABEAAMBOCTb M HepaBeHCTBO. OAHAKO IIPU3HAHME TOTO, YTO IIPABO
HPHHAAAEKHUT K OHTOAOTHYECKH UACAABHOM 00AACTH, He BBIHY)XKAA€T CUUTATh, YTO OHO HMeeT MOPAABHO
upeasbHoe copepxanve. Cam Kanrt mopuepxuBaa, 4To B «IjapcTBe CBOGOABI» MOTYT CYIL}eCTBOBATH
Kak 6Aarue, TaK M MOpoyHble mpuHLMIEI |37, p. 82]. M3 aTOro caepyert, 9T0 Aaske MOPOYHbIE TIPHHLHIILI
IPHHAAAEKAT K <I[APCTBY CBOOOABI>, IIOCKOABKY OHH TAKOKe He ITOAYMHSIOTCS (U3HIECKUM 3aKOHAM
HIPUIHHHOCTH.
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CaepOBaTeAbHO, OHTOAOTHYECKAS HACAABHOCTD IIPaBa HE3aBUCHUMA OT €r0 MOPAAbHBIX AOCTOMHCTB,
a 3HAYMT, U OT BOIIPOCA O COTAACOBAHHU IOPUAMYECKUX UACAAOB C MOPAABHBIMU. B 060UX cAydasx MbI
HUMeeM AEAO C OHTOAOTHMYECKU HAEAABHBIMH CYIIHOCTSMH, OTAMYHBIMH OT <LJAPCTBa IPHPOABI>. Mx
OHTOAOTHMYECKAS HA€AAPHOCTb OCHOBAHA He Ha MOPAABHBIX Ka4eCTBAaX, 2 HA TOM, YTO OHH 06AAAQIOT IIpo-
MO3HIJIOHAABHBIM COAEPIKAHHEM U He OAYMHSIOTCS 3aKOHAM QH3UKHL.

HeB03MOXXHOCTb CBECTH IIPABO K 06AACTH MaTePHAABHBIX Bellleil H TPYAHOCTDb 00bSICHEHIS €T0 OHTO-
AOTHYECKOTO CTAaTyca MIPUBEAM HEKOTOPBIX aBTOPOB K MBICAH, YTO OHO, HAIIPOTHB, IIPHHAAASKHUT cdHepe
cosnanmust. Tax, Kapa Oansexpona [S1, p. 47-48 | u IToab AMceAEK MOAATaAH, 4TO IIPABOBbIE HOPMbI UMe-
IOT NICHXMYECKYI0 PUPOAY M <IIPUHAAAEXKAT HAlleMy BHYTPEHHEMY MUPY, MEPY HAIIUX MbICA€i>» [ 8, p.
14-15]. OpHaKo TaKOI IICHXOAOTU3M BbI3bIBaeT BO3PAKeHNUs. BO-TIepBbIX, MaAOBEPOSTHO, 4TO IIPaBOBbIE
HOPMBI SIBASIFOTCSI TICHXUYeCKUMH CYITHOCTSIMH. UTOOBI yCTAHOBUTD COAepIKaHHUe IIpaBa, He TpebyeTcs
HCCAEAOBATH ICHXHUYECKIE COCTOSHMUS ACITYTATOB, CYA€H MAM MHBIX AHIL. Ad)ke eCAH BCe 3a0YAYT O HOpMe,
OAHAKABI IIPHHATOM B Ka4eCTBe ITPaBa, U AdXKe eCAU ee GOPMYAHPOBKH HCYE3HET U3 YeAOBEYeCKOM ITaMs-
TH, 9Ta HOpPMa BCe JKe MOXET OCTABaTbCs AeficTByromuM mpasoM. OHa PocTo He GyaeT IPUMEHATHCS,
IOKa ee KTO-TO He BOCCTAHOBUT, IPOYMUTAB 3a0BITHIN TEKCT.

Bo-BTOpBIX, M3 HEMaTepHAAbHOM IIPHPOADI IIPaBa He CAEAYET ero IICUXMYeCKast IPUPOAA, €CAU TOABKO
BBIOOp MeXAY QUBHUECKMMH U IICHUXUYECKUMH CYIFHOCTSMH He HCYepIIbIBaeT BCEX BO3MOXHOCTeH, a
aT0 He Tak. CyIIecTBYIOT MAeaAbHbIE CYIJHOCTH, TaKKe KaK TeOMeTpHYeCKHe QUIYPhl HAU AATOPUTMBL,
KOTOpBbIe He SBASIOTCS HU QH3NYESCKMMH, HY IICHXMYECKUMH — He3aBHCHMO OT TOTO, YAQETCS AM CBECTH
IIOCAeAHME K TepBbIM. B TepmuHOAOrHM (I)pere CYIIECTBYeT «TPETHH MHUpP MBICAEM >, KOTOPBI He
IPHHAAACKHUT HU BHEIIHEMY MHpY, HM HAallMM IIPEACTaBAeHUIM O HeM [23, p. 43]. Anasormuno, [lon-
nep pasaudaer momMuMo Qusudeckoro mupa («Mup 1>») U MHUpa CO3HATEABHBIX TIepeXHBaHumil (<«Mup
2») elme U «MHp 3» — «<MHp HAeil B 00beKTHBHOM cMbIcAe» [SS, p. 74, 153-154]2 Baaroaaps coemy
HeMaTepHaAbHOMY, HeIICHXHYeCKOMY, HOPMaTHBHOMY XapaKTepy IIPaBoO IPUHAAACKUT MMEHHO K 3TOH
OHTOAOTHYECKU MACAABHON 0OAACTHL.

OHTOAOTMYECKH MAEAABHBIE CYIIHOCTH HEPEAKO ONHCHIBAIOTCS Kak abcTpakTHble o6bekts [21].
Taxas TepMHUHOAOTHS IPUMEHSAAACh M B OTHOLIEHNH Tpasa [ 34, p. 124; 48, p. 127-149]. Xors nonarue
«a0CTPaKTHBI OOBEKT» AEHCTBUTEABHO YKA3bIBA€T HA OTCYTCTBHE IPOCTPAHCTBEHHO-BPEeMEHHOIM
AOKAAM3AIINM, OHO MOXET ObITb He BIIOAHE YAQUHBIM, KOTAQ Pedb UAET O IpaBe. 3aKOHBI HAM AOKYMEHThI
BpoAe «Bceobumet aekaapanuu IpaB YeAOBeKa» KOHKPETHbI, II0 KpaifHell Mepe, B TOM CMbICAE, UTO
OHU 00O03HAYAIOT OIPEACACHHBIE IPOIO3UIIMOHAABHbIE 00BeKThl. OHU OTAMYAIOTCS OT CBOWCTB BPOAE
«6eAN3HbI»>, KOTOPble YHHBEPCAABHO IIPHUMEHSIOTCS KO MHOXXECTBY CYIHOCTEH, OOAAAQIOIIMX OTHM
CBOFICTBOM, M IO3BOASIIOT Pa3AMYAaTh KOHKPETHBIM MAaTEPUAABHBIN OOBEKT U aOCTPaKTHOE CBOMCTBO,
KOTOPBIM OH 06AaAQ€T.

B orAmune oT 3TOro, TPyAHO IIPEACTABUTD, YTO KOHKPETHbIE CYIHOCTHA MOTAH OBl COOTBETCTBOBATbH
«abCTpakTHRIM>» 00BbeKTaM Bpope «Bceobmjeit Aekaaparuu paB YeAoBeKka>. Ee meyaTHbre 9k3eMIAsIpo!
AMIIDb BOIAOIIAIOT TEKCT, HO II0 CBOEMY CMBICAY He CTAHOBSITCSI OT 9TOTO OOAee «KOHKPETHBIMU>, YeM
caM TekcT. VIMEeHHO MOSTOMY pasAMdMe MeKAY abCTPaKTHBIM M KOHKPETHBIM SBASETCsS CIOpHbIM [21].
Boaee TOro, caMmo BbIpaKeHHe «aOCTPAKTHBIA 0OBEKT> IIPEAIIOAATaET, YTO 0OBEKT aOCTPArupoBaH OT
KOHKPETHBIX CAy4aeB, IOAOOHO TOMY, Kak IIOHATHE OeAM3HBI abcTparupyercs or Bcex 6eanix Bemeit. Ho
HEBO3MOXHO IIPEACTABUTD, UTO IPABOBbIE HOPMbI BBIBOAATCS U3 KAKUX-TO «<CAYy4YaeB>» UX IPUMEHEeHHU
HAM MaTepHaAbHBIX BoIAoIjeHui. Hu npuMeHeHue, HM MaTepHaAbHbIe BOIAONJEHHUS HEAB3S pPaccMa-
TPHBATh KAK YACTHbIE CAYYaH, U3 KOTOPBIX MOKHO IIOAYYHTDH HOAee aOCTpakTHYIO CymHOCTb. IToaTomy
HPeALIOYTUTEAbHEee TOBOPUTD 00 «OHTOAOIMYECKOM HACAABHOCTH >

OTa TepMHHOAOTHS He TPebyeT IPHHSHIS AATOHOBCKON TEOPUH O CYIeCTBOBAHUK BEYHBIX HACH U
UX IIepBUYHOCTH 110 OTHOLIEHHUIO K MaTepuH. Tak e MOXHO CUHTaTh HOPMBI OHTOAOTHYECKH HACAABHDI-
MH, He paspeastsi Tesuc Ppere 0 TOM, 4TO Cy)KAEHHS 00 HAESIX MOTYT 00OAAAATh NICTHHHOCTHBIM 3HAYeHHEM
(23, p. 43; 24, p. 73], nau tesuc Ilonnepa [SS, p. 74] 0 pasandanu MexxAy PpU3HIECKAM MUPOM U MEPOM
upeit. HanmpoTus, MOHATHE «OHTOAOTMYECKH HACAABHOE» AHMIIb 0000IAeT MAEH O TOM, YTO HEYTO
SIBASIETCSI HEMaTePHAAbHBIM U IIPU 9TOM HMeeT OIpeAeAeHHOe 3HaueHHe. A\OIOAHHTEABHO OHTOAOTHYe-

> [Tomnmep NpUIECHIBAET 9Ty TOUKy 3perus [1aarony, Aeitbuury u Opere.
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CKU MA€aABHBIM 06heKTaM MOKHO MPUITMCHIBATh U MHble (HecymecTBeHHbIe) cBoiicTBa. Kak ormeuaer
Awmcenék [8, p. 15], noHMMaHNe HOPM KaK OHTOAOTHYECKH MACAABHBIX He MCKAKOYAeT MPU3HAHUS TOTO,
9TO OHU MOT'YT BBICTYIIATh KaK «MHTEAAEKTYaAbHBIE HHCTPYMEHTHI». II0OAOGHO TOMY, KaK YHCAA CAYKAT
AASL BBIYUCAEHHH, HOPMBI MOTYT (M AQKe AOAXKHDI) UCTIOAB3OBATHCS AASL PEIIeHHs] BOTPOCA O TOM, KaK
CAeAyeT AeHicTBOBaTh. B 9TOM U 3aKAr0YaeTCsl MX QYHKIIMOHAABHOE Ha3HadeHHe. TakuM 06pasom, HOpMBI
HAIIPaBASIIOT AHCTBHUS, K IMEHHO 9TO IIPHAAET UM CIOCOOHOCTH OKa3bIBATh 3HAUUTEABHOE IMIIMPUIECKOEe
Bo3peficTBHe. Bpsip AU 4T0-AM60 MOXKET OBITH CTOAB e ACHTCBEHHBIM, Kak MAest. Ho uro6s1 ona 06peaa
CHAY, HeOOXOAUMBI AIOAM, KOTODBIE €€ PeaAusyIoT. be3 9Toro maen ocrarorcs 0e3aefCTBeHHBIMH, XOTS,
HECOMHEHHO, CYII}eCTBYIOLIIMI.

ITo aTMM mpUYMHAM IIPABO CAEAYeT OTHECTH K OOAACTH OHTOAOTMYECKH MAEAABHDBIX CYLIHOCTEH,
TaKMX KaK YMCAQ, PACCKA3bl M UTPHL. Bce OHM MOTyT MMeTh MaTepHaAbHOE BOIAOIIEeHHE B KHUIaX HAU Ha
LUPPOBBIX HOCUTEASIX, HO HE CBOASITCSI K HUM. JTO OOBSICHSET, T0YeMY [IPaBOBbIe HOPMBI He 00AAQIOT
pU3MIECKUMI CBOMICTBAMHU BPOAE Beca HAU 0ObeMa M [I0YeMy, B OTAMYHE OT OOABIIMHCTBA MaTEPUAABHBIX
Beljel, OHI MOTYT COXPaHATbCSA BO BpeMeHH, He ITOABeprasich paspymenuo. Hopma ecTb cMbIcA, KOTO-
PBIIT OCTAeTCsI HEM3MEHHbIM BO BCeX ee GOPMYAUPOBKAX U IPOSIBACHISIX. YTOOBI IIOHATH IIPUPOAY IIPaBa,
HEeOOXOAUMO YYHTBHIBATH €I'0 OHTOAOTHYECKH HA€aAbHOe naMepenre. OHO HE3aBUCHMO OT MOPaAbHOM
U IOPHAMYECKON HMACAABHOCTH, IIOCKOABKY OXBAaTbIBaeT KaK MOPAaAbHbBIE, TaK M aMOpAaAbHbIe IIPaBHAA.
OHTOAOIHYECKas HACAABHOCTb [IPaBa TAlOKe He 3aBHCHUT OT COAepKaHuUs HOpMBI'. Tak, 06bIYHbIe IpaBHAd
AOPOXKHOTO ABKDKEHHS CTOAD 5K€ OHTOAOTHYECKU UACAABHBI, KaK M ITPaBa YeAOBeKa.

OHTOAOTHYECKAST HACAABHOCTD IPUPOABI ITPaBa MOXKET IPH3HABATHCS KaK IO3UTUBHCTAMH, TaK H
HEMO3UTHBUCTAMH. DTO IIOKA3bIBAET, YTO Pa3HOTAACHE MEXXAY HUMHU He HCUEPIIBIBACT APYTHX Pa3ACACHHI
B pHAOCOHU IIPaBa, U, BO3MOXKHO, He SIBASIETCSI CAMBIM CYIleCTBEHHBIM. XOTS CUCTeMaTHIeCKHe HCCACAO-
BaHUS OHTOAOTHUYECKOM HACAAPHOCTH IIPaBa IIOYTH OTCYTCTBYIOT, OTACAbHbIE 3aMeYaHHU s Pa3HBIX aBTOPOB
YKa3bIBAIOT HA TO, YTO IIPU3HAHUE ITON IPUPOABI COBMECTUMO C MHOXKECTBOM Te€OpeTHIeCKUX MO3UITHI
[em: 1, p. 96; 33, p. 195-197; 48, p. 148; 45, p. 155, 157; 52, p. 408; 56, p. 11; 67, p. 31].

OcobeHHO mokasaTeAeH B 9TOM OTHOLIeHUH cAy4ait KeabdeHna. C 0AHOI CTOPOHBI, TPYAHO HAMTH T€O-
peTHKa IpaBa, KOTOPbIil HACTONYMBee OAYEPKHBAA Obl PAa3ANMHE MEXAY «CYLMM>» H <«AOAKHBIM> [39,
p- S]. TTo ero MHEHUIO, HOPMBI He SIBASIIOTCSI ICUXUECKUMU UAM MHBIMU dMIIUpHYecKuMy pakramu [ 39, p.
10, 60]. HanpoTus, 0HY IpeACTaBASIIOT CO607 «0OBEKTUBHOE AOAXKHO> [39, p-7,110; 42, p. 22].B sTom
cMbicAe Teopust KeabseHa coraacyeTcst ¢ OTpHUIIJaHMEM MaTepHAABHOTO XapaKTepa HOPM H IIPU3HAHIEM UX
OHTOAOTHMYECKOHN HAEAABHOCTH.

C apyroit croponsl, Keap3eH Bce ke CBSI3BIBAaeT 9TO «OOBEKTUBHOE AOAKHO> C KOHKPETHBIMU
SMIIMPUYECKUMH AKTAMH, IOCKOADKY IOHMMAeT HOPMbI KaK «COAeP)KaHUe aKTa BoAR> |39, p. 9], To ectp
KaK COAepKaHHe dMIIMPUYECKOrO aKTa. JTO O3HAYAET, YTO COAeP>KAaHHMe HOPMBI IOAHOCTBIO COBIIAAAeT
c TeM, 4TO aKTHYecKu ObIAO Boaell ee co3pareas.. ITo Keabseny pasamunme Mexpy «CyObeKTHBHBIM
AOAKHO> (SMITMPHUYECKHI aKT BOAGHUS) H «O6beKTUBHBIM AOAKHO> (HOpMa) OCHOBaHO He Ha 0co60M
COAEpIKaHHH, a Ha CYIeCTBOBAHUU OOAee BBICOKOM CAaHKIIMOHUPYIoweri HopMbl. Takum 06pa3om, 1o ero
MHEHHUIO, YTOObI HOPMA CTAaAQ YACTBHIO [IPABA, YEAOBEK AOAKEH OBIA OBI IIOXKEAATb €€ BO BCEX ACTAASX'.
B aroMm cMmpicAe HOPMBI IIO3UTHBHOTO IPaBa AOAKHBI COOTBETCTBOBATb «OIPEACACHHOH COITFAABHOMN
peaabHOCTU>» [38, p. 49]. Takoe oTpulaHHe AIO6OTO HAEAABHOTO COAEPYKAHHS CBEPX dMIIUPHYECKOTO
aKTa CYIIeCTBEHHO OIpaHHYMBaeT 00AacTh MAeaabHOro. COraacHO 9TOM IO3WIME, HOPMa He MOXET
06AaAaTh IPOMO3HUIIIOHAABHBIM COAEPIKAaHHEM, O KOTOPOM HHMKTO HHUKOTAQ He IIOMBIIIASIA. Boaee Toro,
Keab3eH npsiMo coraamraacs ¢ TesucoM Pocca 0 ToM, 4TO AeHICTBUTEABHOCTD IIPaBa He SBASIETCS «YeM-TO
00BEKTUBHO AQHHBIM> [39, p- 218]. OHTOAOTHYECKAS HACAABHOCTD, KOTOPAs, MMOAOOHO YKCAAM U aATO-
pHUTMaM, MOTAa OB «0OBEKTUBHO> CYLIECTBOBATH HE3ABUCUMO OT YEAOBEUECKOTO PAa3yMa, 3aHUMAET B €I0
TEOPHH HesICHOE MeCTO.

3 AAeKCH PasAMYAeT IIPABHAQ, BHIPAXKAIONIHE «PEAAbHOE “AOAKHO >, U IIPHHIUIIBY, BHIPAXKAIOMIHE «HACAABHOE
“A0aKHO”>» [4, p. 180]. BripoueM, Bpsip AM 3TO KacaeTcsi OHTOAOTHYECKOTO M3MEPEeHNs, TaK Kak 062 BHAQ «AOAKHO-
rO> OTHOCATCS K HEMY.

*ITo noBoay xpuruku cM. Gurruca [22, p. 10].
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Hecayuaitno y KeabseHa BCTpedaroTcs IpOTHBOPEYMBbIE BHICKA3bIBAHUS OTHOCUTEABHO OHTO-AOTHYe-
CKOI1 IIPUPOABI IIPaBa. B HEKOTOPBIX MecTax, 0COOEHHO B paHHUX PabOTaX, OH PaCCMATPHUBAET TOCYAAPCTBO
(xoTopoe yacTo oTosKAecTBAsSIeT ¢ ipaBoM [ 39, p. 289; 40, . 1727]) Kak «HA€AABHYIO CHCTEMY >, TIPOUCXO-
ASILITYIO U3 <HA€AABHOM cdepbi>. [40, p. 1722]. CoOTBETCTBEHHO, OH YTBEPXKAAET, YTO ACHCTBUTEABHOCTD
HOPMbI 3aKAIOYAETCSI B €e 0COOOM «HAEAABHOM CYIIleCTBOBAHHH >, OTANIHOM OT «PEAABHOTO CYIeCTBOBA-
HIs1> [42,p.22,132]. B aTux mpeaeax ero Teopus AGCTBUTEABHO IIPH3HAET OHTOAOTYECKYIO HACAABHOCTD
IpaBa U IPEATIOAAraeT HOPMAaTUBHOE CYLeCTBOBaHUE, BhIXOAAILEE 33 PAMKU SMITMPHIECKUX PaKTOB.

OAHaKO B APYTUX MeCTaxX, 0COOEHHO B IMO3AHUX paboTax, KeapseH yTBepsKAaeT IPSIMO IIPOTHBOIIO-
AoxHOe, OOBSICHSISL CBOE IIOHMMAHUE CIIPABEAAUBOCTH, OH IPOTHUBOIIOCTABASIET <«THIIMYHBIA AYaAH3M
Bceil MeTadH3MKK>» COOCTBEHHOI «PEaAHCTCKON>» Teopuu MoHu3Ma [44, p. 688]. Kpurukyemas aya-
AWCTHYECKasl TeOpHusl IpaBa, B ero BePCHM, Pa3AMYaeT TPAHCIIEHASHTHbIN, He CO3AAHHBIM AIOABMIU
«HACAABHBIN IIOPSIAOK>, CTOSIIMN HAp SMIIMPUYECKOHN CPepo, U CO3AAHHBIN AIOABMH <IIO3UTHBHBIH
PeaAbHbIi1 OpsAAOK> (TaM ke). Ero co6cTBeHHDI MOHM3M OrpaHMYeH OCAeAHHM (44, p. 689] 1, caepo-
BAaTEABHO, He IIPH3HAET CYILIeCTBOBAHUS CO3AAHHOTO AIOABMU HACAABHOTO IOpsiAKa. TakuM o6pasom, oH,
IIO-BUAMIMOMY, OTPHIIAET HAEI0 O TOM, YTO YeAOBEeUYeCKHe HOPMbI IIPHHAAACKAT K OHTOAOTHIECKH HAL-
aAbHOMY MOPsIAKY. HecMoTpst Ha ero mpoaoaxuTeAbHsbIil uHTepec Kk [Iaatony [41, p. 114, 198], xputuka
NAATOHOBCKUX HAeil y KeAb3eHa B o3pHMIL eprop, 6b1aa cTOAb cucTeMaTnyaHa (42, p. 252; 43, p. 311; 44,
p- 688] 11 Tak XOpOLIO COrAACOBAHA C AHTUMETAPUINIECKIM AyXOM BPEMEHH’, YTO HEYAHBUTEABHO, 9TO OH
0OABIIIEe He BO3BPALIAACS K OHTOAOTHYECKUM CAEACTBHSIM CBOMX PAaHHUX IMOAOXKEHHUH 00 «00BeKTUBHOM
AOAKHO> M O TOCYAAPCTBE KaK «HACAABHOM CHCTEME > .

Teopus KeabseHa mpeacraBasieT cOO0i AHIIIb OAHY U3 BEPCHI OPHANIECKOTO [O3UTUBI3MA. Apyrue
BepcuH (HarmpuMep, KOHITenusa XapTa 1 ero IIOCACAOBaTeAel) MOT'YT BKAIOYATh MeHbIIe OHTOAOTHYECKHX
00513aTeAbCTB MAU BBIPXKATh HX MeHee SIBHO. L[eHTpaAbHBIM AAST COBPEMEHHBIX MO3UTHBUCTCKUX T€OPHIT
SIBASIETCSI TE3UC O COLMAABHBIX aKTaX, KOTOPBIH CUMTAETCS <«HauboOAee BAXKHBIM CPEAM OCHOBHBIX
NPMHLMIOB MO3UTHBU3MA>» [32, p. 126]. Ecan conmasbHble $akThl paccMaTpHBaTh Kak o6Aaparomue
IPOITO3UITHOHAABHBIM COAEPKAHHMEM, TO IOPUAMYECKUH ITO3UTHBH3M OKa3bIBAeTCS COBMECTHMBIM C MPH-
3HAHIeM OHTOAOTMYECKOH HAEAABHOCTH IIpaBa. Beab IOpHAHYECKOe COAepIKaHIE, KaK OBIAO ITOKA3aHO
BbIIIe, He 00AapaeT PUBMYECKHMU CBOMCTBAMH. TaKas OHTOAOTHYECKAs. KAACCHU(HKAIASI He UCKAIOYAEeT
BO3MOXXHOCTH TOT'O, YTO 3TO COAEPKaHHE MOXKeT UMETh AOTIOAHMTEAbHbIe XapaKTepHCTHKH, HalpUMep,
GBITH TOAHOCTBIO OCHOBAHHBIM Ha COLIMAABHBIX PakKTaxX. A\OKa3aTeAbCTBO ITOTO Te3Hca (T.e. yCTAHOBACHHE
TOTO, 9TO KaXKABI SAEMEHT [IPaBa MOXKET OBITb POCAEXKEH AO ITHX PAKTOB) OCTAETCS CAOXKHOM H, BO3MOXK-
HO, Hepa3pemuMoi 3apadeil. OAHAKO yCIeX MAM HeyAada STOH TUIIOTe3bl He BAMSIET Ha IPU3HAHKE TOTO, 4TO
IPaBO COCTOMT U3 IIPOITO3UIIMOHAABHOTO COACPYKAHHUS M IOTOMY SIBASIETCSI OHTOAOTHYECKHU HACAABHBIM.

HenosutusucTckue TeOpuH Takxke, IO MEHbIIEH Mepe, COBMECTHMBI C IPHU3HAHMEM OHTOAOTHYe-
CKOM MpeaabHOCTH mpaBa. OTpuras pazpeseHre MEXAY ITPAaBOM M MOPAAbIO, OHH He YTBEPKAAIOT U He
OTPHIJAIOT, YTO IIPABO 0OAAAAET IIPOIIO3UIIIOHAABHBIM COACPXKAHIEM U IIOTOMY SBASIETCSI OHTOAOTHYECKU
upearbHbIM. OHU AMIID AOGABASIIOT TE3HC, UTO ITO COAEP>KAHKE AOAKHO COOTBETCTBOBATD OIIPEACACHHBIM
MOpaAbHbIM TpeboBaHmIM. OAHAKO IIOAOOHBIN TE3HC, II0 MEHBIIEN Mepe, IOAPa3yMeBaeT, ITO IIPABO 00Aa-
AQET CXOAHO! OHTOAOTHYECKOH IPUPOAOH C MOPAaAbIO. B IpOTHBHOM cAydae MpaBo M MOPaAb OTHOCHANCD
OBl K pa3HbIM 06AACTSIM OBITHS U IPUHIIUIIMAABHO He MOTAU ObI ObITh cBsi3aHbl. Ecau 6b1 paBo He 06Aa-
AQAO OHTOAOTHUYECKH MACAABHBIM IIPOIO3UIJOHAABHBIM COAEPIKAHUEM, TPYAHO OBIAO OBl IIPEACTABUTS,
KaK MOPaAbHBIe TPeOOBAHMS MOTAH OBl OKa3bIBAaTh Ha HET'O TO BO3ACHCTBHE, KOTOPOE IIPUIHCHIBAIOT UM
HeIIO3UTUBUCTCKUE TeOPHH. Beab caM 110 cebe GaKT TOTO, UTO «AOAXKHO> UTO-TO OBITH, elile He O3HAYALT,
9TO 9TO €CTh AIMIMPHIECKHU. «/AOAKEHCTBOBaHHE >, TOHIMaeMOe KaK IPOIIO3HITIOHAABHOE COACPKAHHE,
MO>XET BO3AEHCTBOBATb TOABKO Ha APYTOe IIPOITO3UITMOHAABHOE COACPKAHME.

BAM30CTD HEIIO3UTUBU3MA K TE3HCY 00 OHTOAOTHYECKOM MACAABHOCTH IIPaBa 3aMeTHA U B 3HAMEHH-
Toi1 crarbe Paabpyxa [57, p. 106] 0 KOHPAUKTE MeXAY IIPABOM U CIIPABEAAMBOCTBIO. XOTS 3Ta CTAaThs
He COAEPXKUT PasBEPHYTON OHTOAOTHH IIPaBa, IIOKA3aTeABHO, YTO PapOpyX HAUMHAET C OHTOAOTHYECKOTO
apryMeHTa, 4TO IIO3UTUBU3M He CIIOCOOeH 000CHOBATh ACHCTBUTEABHOCTD 3AKOHOB, IIOCKOABKY OH OIIH-

S ITo coobmenmto Koccro [16, p. 44], Keabsen B 6ecepe ¢ HUM OTPHUIIAA, UTO IPABO TPEACTABASET COBOIt HAe-
aAbHbI 06beKT. CM. Aasee Xaiipemana [31, p. 108-109].
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PaeTCs AMIIb Ha BAACTD, U3 KOTOPO#t HEAb3S BBIBECTH HH «AOAKHOE>, HH ACHICTBUTEABHOCTD HOPMBI [ 57,
p- 106]. ITo muenuto Pap6pyxa, 3akOHbI AOASKHBI OCHOBBIBATBCA Ha LieHHOCTSX [S7, p. 106]. DT0T Tesuc,
BIIPOYEM, OCTABASIeT OTKPBITHIM MHOXeCTBO BOTIPOCOB O COOTHOUIEHHH LJeHHOCTel, AeICTBUTEABHOCTH
1 HopM. CaM 110 cebe aKT TOTO, YTO HeAb3sI BbIBECTU ACHCTBUTEABHOCTD TIPaBa U3 IMIMPHYECKHX Pak-
TOB, ellle He O3HAYAET, YTO OHO AOAKHO OCHOBBIBATBCS Ha IeHHOCTsX. OAHAKO MepBas 4acTb apryMeHTa
Pap6pyxa AEMOHCTPHpYET, 4TO OHTOAOTHYECKAsl IPUPOAA TIPaBa MOXKET CAYXMUTb apryMeHTOM B CTIOpe
0 nosuTHBH3Me. Kak TOABKO NPABO OIHCHIBAETCS KAK ACHCTBUTEABHOE HAU HEAECTBUTEABHOE, ET0 YKe
HEAb3sl CBECTH K SMIIMPUYecKUM paKTaM, He 06AaAI0IUM 9THMHU cBoficTBamMu. CAeAOBATEAbHO, IIPABO
AOAXKHO 6bITh OHTOAOTHYECKH HAEAABHBIM.

Takum 06pa3om, HAEaAbHOE H3MEePEHHe IPaBa MO’KHO TOHMMATh CAMBIMHU Pa3HbIMHU criocobamu. [Tpa-
BO MOXeT 06AaAATh MAEAABHBIM H3MePeHHeM 6AAroAapst CBOeil CBs3H (a) ¢ MOPAABHBIMU HACAAAMHU, HAH
(b) ¢ cobcrBennbME HAeaAaMH, HAH (C) B CHAY CBOEH OHTOAOTHYECKON HAGAABHOCTH. DTH M3MepeHHs
CTOAD Pa3AWMHBI, 4TO CCBIAKA HA «HAEAABHOE H3MepeHHe [PaBa> B AMHCTBEHHOM 4HCA€ OKA3bIBAeTCS
BBOASIIE! B 3a6Ay>kAeHUe [ 6, p. 314], ecAl He IOAYEPKHY T, YTO TAKUX H3MEPEHHUI HECKOABKO.

3. IIperenayeT AM IpaBo Ha NPAaBHABHOCTD?
PobepT ArekcH yTBepIKAQ€ET, ITO IIPABO 00AAAAET UACAABHBIM U3MEePeHIeM B CHAY CBOETO IPHUTSI3aHIS
Ha TIPaBUABHOCTD [6, p. 314; 7). OAHAKO 3TO MOXXHO OCIIOPUTb He TOABKO C y4€TOM MHOXKECTBEHHOCTH
HACAADHBIX U3MEPEHMH, HO M HCXOAS U3 XapaKTepa CaMOrO 3TOro NpUTSA3aHus. Briao mpepsoxeno
HECKOABKO BEPCHIl Te3MCA O MPUTA3AHWH HA MPABUABHOCTH (AdAee — <Te3UC O MPUTI3AHUU> ). Papu
SICHOCTH OHHU OYAYT PACCMOTPEHBI IT0 OTAEABHOCTHL.

3.1. Teauc 06 ocaoBannu (foundation thesis)

IlepBbIit 3aCAY>KMBAIOIIMIT BHUMAHHS TE3UC 3AKAKUAETCS B TOM, YTO IPUTA3aHHE HA IPABHABHOCTD
06pasyeT HACAABHYIO YaCTb ABOFCTBEHHON IIPUPOABI TIPABa, M YTO 3Ta MPUPOAA «IPOSIBASETCS. BO BCEX
{yHAAMEHTaABHBIX BOIPOCAX MpaBa> (4, p. 180]. DTy nosuuiio MOXHO Ha3BIBATh «Te3HCOM 06 OCHO-
BaHMHM>. C TOUKH 3peHMs 06CY>KAABIIENCS PaHee OHTOAOTMMECKON MACAABHOCTH IPaBa AAHHDII TE3HC
MOJKHO IPHHSTb AHIIb B TOM CAyYae, ECAH YAACTCS IIOKA3aTh OAHO 3 ABYX: AHOO OHTOAOTUYeCKAs IPUPOAA
IIpaBa He OTHOCHTCS K IMCAY QyHAAMEHTAABHBIX BOIIPOCOB, AMGO OHA He MOXKET GbITh paccMoTpeHa 6e3
IIPEATIOAOKEHHS, YTO IIPABO MPHUTS3AeT Ha IIPAaBUABHOCTD. B IPOTHBHOM cAydae IIPUAETCS IIPU3HATD, 9TO
CYIIeCTBYIOT $pyHAAMEHTAABHbIE BOIPOCHI IPABA, He 3aBUCSINUE OT ALGOrO IIPUTS3aHHS HA IPABHABHOCTD.

O6e aTH CTpaTerny 3aIUThI Te3Uca 06 OCHOBAHUY BBITAIASAT HEIPABAOIOAOGHO. Bo-nepBsix, OHTO-
AoTHYecKuit Borpoc (K KaKOMy BUAY CYLJHOCTel IPMHAAAEXKUT IIPABO) OTHOCUTCA K 06IIeMy BOIpocy
O TOM, KaKue U3 Bellell CyIeCTBYIOT. DTOT BOIPOC TPefyeT pasrpaHMYEHHS MUPA HA PasHbIe BHABI
CYIIHOCTeil, 4TO, KaK U APyTHe OHTOAOTHYeCKHe NMpoOAeMbl, HMeeT QyHAAMEHTAaAbHbIA xapakTep. OT
TaKOTO pasrpaHNYeHNs 3aBUCHT, KaKHMHU CBOICTBaMU BoobIme MoxeT o6aapats cymuocTs. Hanpuwmep,
eCTb pellaioljee Pa3AMMUEe MEKAY TeM, TOBOPHM AU MbI 06 aBTOMOGHASIX HAM O 3aKOHAX, KACAIOUIHMXCS
aBTOMO6HAeiL. [TepBble 3aHMMAIOT PUBHIECKOE IPOCTPAHCTBO, BTOpble — HeT. OCHOBHBIE CBOICTBA IIPaBa,
TaKHUe KaK CIIOCOGHOCTb PEATIMCBIBATH IOBEACHHE A BO3MOXKHOCTD PETPOAKTUBHOTO ACHCTBISL, MOXKHO
OO'BSICHITb TOABKO Yepe3 eT0 He3aBUCHMOCTD OT 3aKOHOB QUBHKY, a 3HAYHT — Yepe3 ero OHTOAOTHIECKYIO
MA€AABHOCTD. Aake caM BOIIPOC O TOM, NIPUTAI3aeT AH IIPABO Ha IIPABUABHOCTb, 3aBUCUT OT OHTOAOTH-
YeCKOro BOIPOCA O TOM, IPUHAAAESKHT AM OHO K TeM BHAAM CYIJHOCTeH, KOTOpble BOO6me CriocoGHbI
IIpeABABASITh TpuTsisaHus. CAeAOBATEABHO, OHTOAOTHYECKAs IPUPOAA IIpaBa 6oAee $pyHAAMEHTAAbHA,
YeM BONPOC O IPHUTSI3AHMH [PaBa Ha IIPABHABHOCTb. MaAOBEPOSTHO, YTO OHTOAOTHYECKAS! MACAABHOCTD
IIpaBa He 3aTParuBaeT $pyHAAMEHTAABHbIE BOIIPOCDI, TOTAA KaK IPUTS3aHUE Ha IPABUABHOCTD 3aTPAarUBaeT.

MO’KHO, KOHEYHO, OTPULIATh CaMy BO3MOXKHOCTb 06CY>KACHHS OHTOAOTHYECKOI MA€AABHOCTH IIPaBa,
eCAH IPHHATH AOTyIjeHue Aaekcy |2, p. 221] B ero panHeil pa6oTe, 4TO HOPMATUBHbIE TIPUTS3AHIS
«He OTHOCSITCS HU K KAKOMy HeOMITMPHIECKOMY O6beKTy, CBOICTBY MAM OTHOIIEHHIO> . B aTOM caydae

6 Bri3biBaer COMHEHHE, COBMECTHMO AN 3TO AOITYIIIEHHE C TE3NCOM O TOM, YTO Ka’KAasl IIpaBOBasl HOpMa IIPEAD-
SIBASIET IIPUTA3aHNE Ha MOPAABHYIO IIPABUABHOCTD [4, p- 168], IIOCKOADBKY AaHHbIﬁ TE3HC, I0O-BUANMOMY, OTCBIAAET K
IIPaBUABHOCTH KaK K HEOMIUPHUIECKOMY CBOﬁCTBy IIpaBa.
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Kanep J1. KakoBo ngeannHoe namepeHue npasa?

IPABOBbIE IPUTSI3AHMS HE COCTOSIAM OBI 3 MACAABHBIX O0BEKTOB, TAKHX KAK HOPMBI, O KOTOPBIX MOXHO
6BIAO 6BI OCMBICAEHHO TOBOPUTD. OAHAKO AQXKE TOTAQ OCTAETCS BO3MOXKHBIM M HE3aBUCHMBIM OT TE3KCA O
HpUTSI3aHUU (pYHAAMEHTAABHBI BOIIPOC: CYIIECTBYET AU IIOAOOHAS MAEAABHOCTb KaK TAKOBAsI?

Bo-BTOpBIX, MOXKHO IOIIBITATHCS CIIACTH TE3HUC 06 OCHOBAHUM, IIPU3HAB, YTO OHTOAOIUYECKASI [IPH-
Poaa IpaBa AeFICTBUTEABHO PYHAAMEHTAAbHA, HO YTBEPXKAAsL, YTO OHA HEOOXOAUMBIM 0Opa3oM CBs3aHa
C BOIIPOCOM O TIPUTS3AHMH ITPaBa Ha IpaBHAbHOCTD. Ho 1 510 MaroBeposTHO. Kak MbI BUAEAH, BOTIPOC O
TOM, 00AQAAET AM IIPABO OHTOAOTHYECKH HAEAABHOM IIPUPOAOH, MOXKHO 0OCY>KAATb HE3ABHCUMO OT €r0
KOHKPETHOT'O COAEPKaHH. MOXHO PacCyXAAThb O TOM, SIBASIETCS AU IIPAaBO SMIMPHIECKOH CYITHOCTbIO
HAHM 00AAAQ€T IIPOIIO3UIIMOHAABHBIM COAEPXKAHHUEM HAU MHBIM CMBICAOM, He 3aHHUMasl IIPH 9TOM HUKAKOM
MO3UIIMU OTHOCHUTEABHO IPUTSA3aHUSA Ha IMIPAaBUABHOCTD. M 9T0 He cAydaiiHo. OHTOAOTHYECKAS IPHUPOAR
IpaBa 3aBUCUT OT TOTO, K KAKUM BHAAM CYIJHOCTEH OHO IIPHHAAACKHUT, 2 HE OT TOT'0, KAKHM COAEPIKaHKeM
0HO o6Aapaet. IToaToMy mpHUTsI3aeT A1 IPAaBO HA IPABHABHOCTD, 3asIBASIET AU O AETUTUMHOM aBTOpPHTETE
[59, p. 30] nam BoBce He IpeABSBASET HUKAKHX IPUTA3AHMUIL, B AAHHOM OTHOLICHHY He NMeeT 3HAYeHHA.
OHTOAOTHYECKAS MAEAABHOCTD IIPaBa ABASETCS PYHAAMEHTAABHOM, HO He 3aBUCHUT OT TOTO, IIPETeHAyeT
AV TIPaBO Ha MPaBUABHOCTb.

3.2. Teauc o cnoco6noctu (capability thesis)

OAHOTO AMIIIb OTPHIIAHHS TOTO, YTO IPHUTSA3AHNE HA IIPABHABHOCTD IIPOSIBASIETCS BO BCeX GyHAAMEH-
TaABHBIX BOIIPOCAX [IPaBa, HEAOCTATOYHO, YTOOBI IOAHOCTHIO OTBEPTHYTh TE3HC O IIPUTSI3aHHH. BO3MOXXHO,
TO, YTO IPaBO IPHUTSI3aET Ha [IPABUABHOCTD, He 3aBICHUT OT €T0 OHTOAOTNYECKHUX XapakTepucTHK. [ToaTomy
He0OXOAMMO PaCCMOTPETD TAKYIO IPEATIOCBIAKY, KAK CIIOCOOHO AM BOODIIie IPAaBO IIPUTSI3aTh HA IIPABUAD-
HOCTb. DTOT BOIPOC U COCTABASIET CYTb «Te3HCA O CIOCOOHOCTH>. Ha mepBblil B3TAsIA, AQHHDIN Te3UC
OIIPOBEPIraeTCsi CAMOM OHTOAOTHYECKOH HAEAABHOCTDIO IIPaBa. Ero OHTOAOIMS MOKa3bIBaeT, 4TO MPaBO
He SIBASIETCSI AMIIOM, CIIOCOOHBIM A€FICTBOBATH, OHO He MOXXET COBEPIUINTb PeYeBON AKT, BKAIOYAFONIHIT
IpeAbsBACHUe NPUTA3aHus. VIMEHHO Tak KPUTHKYIOT Te3HC O mputssaHuu Makkopmuk n Xumma [46;
34]. ArexcH ¢ 3THM COTAQIIAETCS, 3aABASS, YTO «6€3 COMHEHH | ... | IPaBo Kak TakoBoe B GyKBaABHOM
CMBICAE HECTIOCOOHO PEABSBASTD KakHe-An60 nputsasanus> [4, p. 168].

OAHAKO MOHSTUE «<IPUTSA3AHUE> SIBASETCSI AOCTATOYHO IIMPOKHM, YTOOBI OXBATHIBATH HE TOABKO
CaM aKT IIPeAbSIBACHIS, HO H eT0 pe3yAbTar’. [I09TOMy IpuUTsi3aHie Ha IPABUABHOCTD He TpelbyeT, 4To0bI
IIPAaBO CAMO COBEPIIAAO PeYeBOM AKT. AOCTATOYHO [I0KA3ATh, YTO OHO IIPABO MOXKET 0OAAAATD [IPOIIO3HIIH-
OHAABHBIM COAEPKAHUEM TAKOTO aKTa. IIpaBO COCTOUT M3 MHOXECTBA IIPOIIO3UIIHIL: [IEPBUYHbIE IPABHUAL
O MOBeACHWH, BTOPUYHbIE TIPABUAA O IPOLEAYPAX IPHHATHS U U3MeHeHHs pasua [28, p. 79], a Tawxe
npeaM6yA1>1 O LI€ASIX 3TUX IIPABHA. CAeAOBaTEABHO, 10 KpalHeN Mepe Ha MePBbIH B3TASIA, HET OCHOBAaHHMH
II0AAraTh, YTO [IPABO HE CIOCOOHO COAEPKATb HPOIMO3HLIUIO, BHIPAKAIOLIYIO IPEAIOAAraeMOe IPUTSI3a-
HUe Ha IPaBUABHOCTb. OCOOEHHO KOIAQ 3aKOHOAATEAD MPSIMO pOPMYAHPYET MOAOOHOE HpUTS3aHUE B
TeKCTe 3aKOHA, COOTBETCTBYIONIAsI IIPOIO3UIIMSI CTAHOBUTCSL €T0 YacThi0. DTO IIOKA3BIBAET, YTO IIPABO
B TIPUHIUIIE CMOCOOHO MPUTS3aTh HA MPABUABHOCTD. IIOAOGHBIM 0OPA30M OHO MOXET <«3AIpPeN|aTh>,
«IIPEAIIHCBIBATD>» HAU «AO3BOASTB». JTO HE O3HAYAET, YTO IIPABO SIBASETCS AWIIOM, COBEPIIAOIIIM
TaKvle peveBble AKThI, & AUIIb IIPEAIOAATAET, YTO OHO MOXKET COAEPIKATh BBIPXKAIOLIYE UX [IPOMO3HLIUHL.

Taxoil BbIBOA OCOOEHHO yOeAUTEAEH B PAMKAX [O3UTHBHUCTCKOM IIO3ULIMH, COTAACHO KOTOPOI1 IIPaBO
MOXeT UMeTb AI06oe copeprkanre [39, p. 201]. B 9T0oM cAydae HeT IPUYHMH OTPULIATD, YTO OHO CIOCOGHO
COAEPIKaTh IPUTSI3aHHE Ha CaMOro cebst. DTO He 3HAYHT, YTO IIPABO HEIPEMEHHO COAEPXKUT TaKoe IIPH-
TsI3aHUE, HO OHO MOJXXET ero COAepiKaTh. ECAM HeT OrpaHUYeHHIT AASL COAEPIKAHMS, KOTOPOE MOXKET CTaTh
IIPaBOM, TPYAHO IIOHSTB, IIOYeMY IIPABO AOAXKHO OBITh HECIIOCOOHO COAEP)KATh MpUTsI3aHUe. B kpaiiHeM
CAydYae IO3UTUBUCTAM IPHIIAOCH ObI MOAUDHIIPOBATD CBOM TE3UC «IIPABO MOXET UMETb AI06Oe Copep-
)KaHUe>» B «IIPaBO MOXKET MMETb AI00O€ COoaepKaHHe, KpOMe HPHUTA3AHMS Ha CIIPaBEAAUBOCTb>. Ho
TPYAHO IIPEACTAaBUTBH, Ha KAKOM OCHOBAHUM MOTAQ OBI A€PXKAThCSI TAKASI HCKAIOYHTEAbHAS] OTOBOPKA.

Anekcu [4, p. 168] uTapanep [2S, p. 131] 0TCTanBAIOT HAEIO O TOM, 9TO IIPABO [PUTS3AET Ha [IPABHAD-
HOCTb MAM MOPAABHBIN ABTOPHUTET, yTBEPXKAAS], YTO ITO IPUTSA3AHUE BHIPAXKAETCS €TI0 IPEACTABUTEASIMH.

7 Cp. ompeaeAeHue <IpuUTs3aHus>, npuseperHoe B Oxford English Dictionary: «yTBepxXAeHHe, 9TO HEYTO
aBasercsa uctuaHbiM> (OED 2024).
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OAHAKO 9TO BBI3BIBAET eie OoAblle BOIPOCOB. Ecanm mpuTszaHme AOAKHO OBITH YacCTHIO IIPaBa, OHO
AOAXKHO BXOAMTD B €T0 IPOIIO3UIIHOHAABHOE COAEpKaHHe. B 3ToM oTHOIIeHNY He MMeeT 3HaYeHM s, KaKKe
3aABACHMS ACAAIOT AIOAM O IpaBe. AIOAU BMECTe CO CBOMMMU AEHMCTBUSAMU HE SBASIOTCA CAMHMM IIPaBOM;
OHM AHIIb CO3AAIOT ero. IToaToMy Heo6x0ANMO 060CHOBATSH, TOYEMy IIPUTSA3AHME, IKOOBI BHICKA3aHHOE
OTACABHBIMH AIOABMH, CAEAYeT CIMTATDh YacThiO IIpaBa. Beab Aaaeko He Bce, UTO IPEACTaBUTEAb TOBOPUT
0 IIPEACTABASIEMOI1 CYIIHOCTH, CTAaHOBHTCA ee 9acTbio [ 19, p. 725, 731]. Ho ecan yaaeTcs IOKasarh, 4To
HEKOTOpble TIPUTSA3AHUS ACHCTBUTEADHO CTAHOBSITCS YAaCTBIO IIPaBa, TO OTIAAAET HEOOXOAUMOCTD CCBI-
AATbCS HA ATOAEH: MOXHO COCPEAOTOYHTHCS Ha NPOMO3UIMOHAABHOM COAEPIKAHHM CAMOTO IpaBa. JToO
BO3BpAIIlAeT HAC K BOIIPOCY O TOM, COAEPXKUT AM IIPAaBO NPUTSA3aHHE HA MPABUABHOCTD. [oaToMy 06b-
SICHSITH 9TO HPUTSI3AHHUE Yepe3 CCHIAKH Ha AIOAEH, SIKOOBI IPEACTABASIIOLINX [IPABO, — 3HAYUT COBEPIIATH
KAaTEerOPUAABHYIO OLINOKY.

Boaee Toro, HesICHO, UMeeT AM IIPaBO BOOOIe mpeacTaBuTeAeit. IlapaaMeHT cospaer mpaBo, HO He
IpeACTaBAsieT ero. A0 MOMEHTa CO3AAHUS HUKAKOTO IIPaBa ellje HeT, M, CAeAOBATEAbHO, HEeYero IpeACTaB-
As1Th. ITocAe co3paHMSE pabOTa 3aKOHOAATEAS 3aBePIIEHA, U TAPAAMEHT OOAbIIle He MeeT 0COO0M POAU B
OTHOIIIEHHH IIPHHSTOrO IpaBa (32 HCKAIOYeHHeM ero U3MeHeHNs HAK oTMeHbL). [I0aToMy OH ero He npea-
craBasieT. CyAbM TOAKYIOT U IPUMEHSIOT IIPaBo, HO M OHH He SBASIIOTCS ero IpeacTaBuTeasmu. Hukro ne
AGMCTBYeT OT UMEeHH IpaBa. JTO CIIPABEAANBO He TOABKO AAS ITPABOBbIX CHUCTEM, TAE pellleHHs He UMeIOT
00513aTEAbHOI CHABI TIPELIeACHTA, HO M AASI TeX, TA€ OHH €10 00AAAQIOT U TA€ CYABH, TAKHM 00Pa3oM, YIIOA-
HOMOUYEHbI CO3AaBaTh IIpaBo. OAHAKO B TAKKX CUCTeMAX 00s13aTeABHYIO CHAY MeeT HMeHHO ratio decidendi
(20, p. 67], TO ecTb MpPaBHAOC, 06OCHOBbIBaIOIIEe KOHKPETHBIN Pe3yAbTaT, a He obiter dicta, koTopble cyabu
MOT'YT BBICKA3bIBaTh O TPEAITOAATAEMbIX IPUTA3AHUSAX ITPaBa. AaXke eCAH B pellleHUHU BCTPedaeTCs yTBePK-
A€HUe, 9TO IIPaBO SIBASIETCS IPABUABHBIM, 3TO BCe PABHO He ITPABO IIPEABSBASIET TaKoe IPUTA3aHKe U He OT
€ro UMeHH OHO 3asIBASeTCS, a CAMU CYAbH, KOTOPbIe er0 KOMMEHTUPYIOT.

Ho ecAn mapaamMeHT He MOXeT OBITh IIPEACTABUTEAEM TIPaBa, U CyAbU (AQXKe KaK «OpaKyABI IIpaBa>
[17]) Taxoke He MOTYT, TO KTO e TOrAa MoxeT? ECAM IPHHATD Bcepbes, 4TO PaBO COCTOUT U3 OHTO-
AOTHYECKM HACAAbHBIX IPOMO3UIMMI, CTAHOBUTCSA OYEBUAHO, YTO IPABO M HE HYXXAAETCs, U HE MOXET
HMeTb IIPEACTaBUTeAeH. B oTAMuMe OT AIOAEH MAM MHCTHUTYTOB, IIPONMO3UIIMN HUKTO HE ITPEACTABASIET.
YUMHOBHUKY MAU IOPUCTBI He SIBASIOTCS <IIPEACTABUTEASIMH> IIPaBa TaK K€, KAK MATeMATHKU He SIBAS-
IOTCS IIPEACTaBUTEASMH YHCEA, A IPOTPaMMUCTHI — AATOPUTMOB. IIpaBo MOXXeT «TOBOPHUTD> TO, 4YTO OHO
FOBOPUT, 6e3 TOro, YTO6BI KTO-TO BBICTYIIAA OT €r0 HIMEHU. DTO OAHA U3 IIPHYHH, II0YeMY IIPaBO CIIOCOOHO
OKa3pIBaTh MOXXHOEe HOpMaTUBHOe BosaelicTBue. HopMa, OAHaXXABI IIPHHATAS KaK IIPaBO, He 3aBUCHT I10
CBOEMY COAEPYKAHMIO HAM ACHCTBHUTEABHOCTH OT KAaKOTO-AHDO AMIIA, KOTOpPOE ee IPeACTaBAsIeT. AIoAU
HY>KHBI AHIIb AASL €€ CO3AQHHS U 0becIieyeH s HCIOAHEHHS.

TakuMm 06pa3oM, XOTS OHTOAOTHYECKAS] HACAABHOCTb IIpaBa [IOMOTaeT OOBSCHUTH, [IOYEMY IIPaBO
CIIOCOOHO MPHUTS3aTh Ha IPABUABHOCTD, MAAOBEPOSITHO, YTO OHO MOJXKET A€AATh ITO Yepe3 IPeACTABH-
TeAeit. HeoOX0AMMDI MHbIE apryMeHTbl, YTOObI IIOKA3aTh, YTO IIPABO AEHCTBUTEABHO B O0sI3aTEABHOM
HOPSAAKE TIPEABSABASET Takoe IpuTa3aHue. CAeayeT Takke OTMETHTD, YTO 3TO IPHUTA3AHMe CYIeCTBEHHO
OTAMYAeTCs OT TpeGoBaHMs, BHIABUHYTOro Papbpyxom [57, p. 106]® u Apyrumu, coraacHo KoTopomy
IIPaBO AOAXKHO YAOBAETBOPSITH MIUHIMAABHBIM TPEOOBAHISIM CIIPABEAAMBOCTH AU IIPaBUABHOCTH. OAHO
AEAO YTBEPXKAATD, UTO IIPABOBbIE IIPABHAA AOAKHBI COOTBETCTBOBATb 9THM TPeOOBAHUSIM, U COBCEM
APYTO€ — YTBEpP>KAATH, YTO IIPABO He TOABKO COACPIKMT TaKHe ITPAaBHAA, HO U BBIABUIAeT MeTAIIPUTSI3aHIe
OTHOCHTEABHO APYTHUX HOPM, YTBepP>KAas MX IIPaBHAbHOCTD. ITocaepHee yTBepKACHHE MOXKHO MOCAEAO-
BaTEABHO OTBEPIaTh, a BMECTE C HUM U [IPEACTABAEHHE O TOM, YTO IIPABO TEM CAMBIM 0OAAAAET MACAABHBIM
u3MepeHreM, HO IIPH 3TOM BCe Xe ITPU3HABATh, YTO OHO AOAXXHO OTBe4aTh MUHMMAABHBIM MODPAAbHBIM
Tpe6OBAHMSIM U ITOTOMY He MOXXET M3BPAIaTh MOPaAbHbIe MAeaAbl. OTpHIjAHIE Te3UCa O NPUTA3AHHUH,
TaKUM 06Pa3oM, COBMECTUMO C IIPHU3HAHUEM MOPAABHOI HACAABHOCTH IIPaBa.

¥ Y>ke B panHett pabore Papbpyx [s8, P 64] YTBEPXKAAA, 9TO IIPABO <TI0 CBOEH CYTH COACPXKMT IIPUTA3aHUE Ha
CIIPaBeAAUBOCTD>. VIMenHO moaTomy Aaekcu [7, p. 109] OTHOCHT ero k CTOpPOHHMKAM Te3UCa O MPUTSI3AHUU HA
npaBHABHOCTb. TeM He MeHee pasandre ¢ popmyaoit Papbpyxa ocraercst.
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3.3. CuAbHBIH TE3UC O IPHUTA3AHNH

Te3uc o IpUTA3aHUY HA IIPABHABHOCTD CTAHOBUTCS ellle 60Aee COMHUTEABHDBIM, ECAU CIIPOCUTD: O
KaKOil IMEHHO NPAaBHABHOCTH MAET pedn? B ocTpoil AMcKyccnn BoKpyr aToro Tesuca [cm.: 19; 54; 64]
3TOMY BOIIPOCY YAGASIETCS YAUBUTEABHO MAaAO BHUMaHMUA. MexXAy TeM OH MMeeT IIPHHITUITHAABHOE 3HaYe-
HYe, TIOCKOABKY IIPABO MOXKET IIPUAEPIKHBATHCS COOCTBEHHBIX HACAAOB, TAKMX KaK BEpXOBEHCTBO IIPaBa,
He 00513aTeAbHO IIPH 9TOM IIPETEHAYS HA PEAAN3AIHIO APYTHX HAeaA0B. Kak yske 0TMe4aAOCh, MOPAABHYIO
HAEAABHOCTb HEOOXOAMMO OTAMYATDH OT IopupMdeckoil. Ho pAake ecAn He IIPOBOAUTD 9TOTO Pa3AMUMS,
OCTaeTcs BOIPOC: YTO MMEHHO ITOHMMAETCs ITO0A MOPAAbHOM IPaBUABHOCTBIO, HA KOTOPYIO, IIPEATIOAO-
JKUTEABHO, AOAKHO OPHEHTHpPOBAThCs MpaBo? Boamoxubl ABa orseta: (1) mpaBoBas HOpMa MOPaAbHO
TIPaBHABHA, ECAU OHA IIOAHOCTBIO COOTBETCTBYeT MOPAAbHBIM HAearaM (CHAbHBIA Tesuc); (2) mpaBoBas
HOpMa MOPAAbHO IIPABUABHA, €CAU OHA XOTS ObI MUHUMAABHO COTAACYETCSI C MOPAABHBIMU HACAAAMU, TO
eCTb He IPEATIUCBIBAET KpaiiHell HeCIpaBeAAMBOCTH (CAabblil Te3HC).

Ecan BepHo (1), To NpuTs3aHMe Ha IPaBUABHOCTh CBOAMTCS K IPUTS3AHUIO HA MOPAABHYIO HACAAD-
HOCTb. B aTOM cAydae KaxxaOe IIPaBOBOE pelIeHHe IPaKTHIECKOTO BOIPOCA AOAKHO OBITH MOPAABHO
IpeATIOYTHTEAbBHee AF000ro nHOro pemrenust. OpHAKO, KaK yxxe OBIAO ITOKA3aHO, IPABO He CIOCOOHO B
IIOAHOI Mepe PeaAn3oBaTb MOpaAbHble HAeabl. Ero BceoOIIHOCTD M Iy OAMYHOCTD HAKAAABIBAIOT OTpa-
HUYeHUS Ha TO, YTO OHO MOXKET AOCTUYb. [10UTH BCeraa mpaBo MOXHO YAYUIIHTD, XOTS ObI HEMHOTO, IIPH
3TOM OHO He IlepecTaHeT ObITh paBoM. Ho ecan AAst TOrO, YTOOBI CUMTATHCS ITPABOM, OHO He 0053aHO
OBITb MOPAABHO HAEAABHBIM, TO MAAOBEPOSTHO, YTO OHO AOAXKHO Ha 9TO IIPUTS3aTh. B IPOTUBHOM cAyuae
OHO IIPEABSIBASIAO OBI AOKHOE IIPHUTSI3AHIIE.

MoxHO paXke IPeACTaBUTb, YTO IMIPABO COACPXKUT MPAMO IPOTUBONIOAOKHOE IPUTA3aHNE — IIPUTS3a-
HIE Ha MOPAaABbHYIO HEMAEAABHOCTD. 3aKOHOAATEAb MOYKET OCO3HABATh OTPAHMYEHMUS M HeCOBEePIIEHCTBA
IpaBa M INpsSMO 3TO MPU3HABATh B ero TeKcTe. Peyb He 0 TOM, YTO 3TO IPOMCXOAMT BCETAQ, @ O TOM, UTO
3TO BO3MOXXHO. A IIOCKOABKY, 10 AnekcH [4, p. 168; 10, p. 48], nmpurssanre Ha IPaBUABHOCTb CUATAETCS
HeOOXOAMMBIM CBOMCTBOM IIPaBa, AOCTATOYHO OAHOTO KOHTPIIPUMEPA, YTOOBI ITOT TE3HC OLPOBEPTHYTh.
IIpeacraBum, YTO MHOIOKPATHO IIBITAACh M BCAKMI Pa3 TEPILL HEYAAUY B CO3AAHMU HACAABHOM KOHCTHUTY-
LIMH, yIPEAUTEABHOE COOpaHUe B UTOTe IPHHUMAET CACAYIOLIYIO IpeaMOyAy:

Pl: BYA}"‘-II/I CKAOHHBIMH K OIIMOKaM AIOAPMH, MbI CO3HA€M, UTO 3Ta KOHCTUTYIHSI HE SABASIETCS COBEP-
IMEHHO CHPaBeAAHBOﬁ. Ho ato HaHMAy1IIIee, 9€ro HaM YAAAOCh AOCTHb, 1 OHa IIOAAEIKUT U3MEHEHHUIO.

Takast KOHCTUTYLS SIBHO OTPHULIaAd OBI CBOI0 MOPAABHYIO HACAABHOCTD M, CAEAOBATEABHO, OIPO-
Bepraaa Obl cuAbHBIA Te3uc. [Ipu 9TOM OHa BOBCe He IPeBPamaAach Obl B «CHCTEMY IOABIX BAACTHBIX
oTHOmeHui> [4, p. 315], Tak Kak MOrAa GBI COAEPKATh MPABHAQ, OTPaHMYHMBaIOIKe BAACTb. HampoTus,
oHIMaAbHOE HAIOMUHAHKE O TOM, YTO B IIpaBe [IPUCYTCTBYIOT 9AEMEHTbI HECIIPABEAAHBOCTH, MOTAO ObI
AQKe CAYXUTD 3aIIIUTOM OT 3A0yIIOTpeOAeHH I BAACTBIO. [TocAeAOBaTeABHO U, TOXKAAYIL, A2XKe OAArOpasyM-
HO, caMope(AeKCHBHO yKa3bIBaTh Ha IIPEAEABI COOCTBEHHOTO 3aMbICAA. TaKOM ITOAXOA He IPOTHBOPEUUT
¥l 9TUKe AUCKYPCa, KOTOPAsl TAKKe IPU3HAET 4eA0BEYeCKyI0 KOHEYHOCTD [ 15, p. 243 ], Aexamyto B ocHOBe
HeCIIOCOOHOCTH MpaBa ObITh MOPAABHO MAeanbHBIM. Kak OBl TO HU 6BIAO, HET IPUYMH OTPHULATD, YTO
CO3AQHME IIPaBa MOXKET COIPOBOXKAATHCS NPH3HAHKEM €ro OWHKOOK W OrpaHMYeHuil. B atoMm cayuae
4eAOBeyeCKOe IIPaBO MOTAO OBI COYETAThCS C MPUTSI3aHUEM Ha HEIPABHABHOCTD, TO €CTh C PU3HAHUEM
TOTO, YTO OHO, 110 KpaiiHell Mepe B HeKOTOPBIX ACIIEKTAX, HEHAEAABHO U B 9TOM CMBICAE «HEIIPABUABHO>.

ITokasaTeAbHO, YTO IIOAOOHDIN MOAXOA AEHCTBUTEABHO BCTPEYAETCs B HEKOTOPHIX KOHCTHTYLISX.
Tax, OcHoBHoI1 3akoH lepMaHMM HaumHaeTcs C ymoMHHaHMS bora, 9To MOXXHO pacCMaTpUBaTh Kak
yKa3aHHe Ha IIPEACAbl YEAOBEYECKOTO 3aKOHOAATEABHOrO TBOpduecTBa’. McTOopHueck: aTO OTCHIAKA K
XPUCTHAHCKOM HAEE O TOM, YTO FOCYAAPCTBO, KaK M BCE YEAOBEUECKHE CO3AAHUSL, CIIOCOOHO AOCTHYb AUIIb

9 Bo Bpems cymecTBeHHOI epepaboTku OCHOBHOTO 3aKOHA, IPEAIPUHSTOMN IOCcAe 0ObeanHenus [epmanu,
OBIAO IIPEAAOXKEHO YAAAUTDH YIOMHHAHME Bora, OAHaKO 3TO IpeAAOXKeHHe GBIAO OTKAOHEHO, IOCKOABKY AQHHOE
YTIOMUHAHHE CAYXKHT «CaMOHATIOMHHAHHEM O [PEAEAAX YeAOBEUECKUX BO3MOXKHOCTeit» (AoxymenT Bynaecrara Ne
12/6000, 110; nepesop Moit — A.K.). Cm. Taxoke mpeambyae, 4. 35 [ 18], rae yTBepskaaeTcs, 4o, cchiaasch Ha Bora,
KoHCTHTYIIHS TOAYEPKUBAET IIOABEPXKEHHOCTb FOCYAAPCTBA OLIMOKAM.
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orpaxmaenHoi1 cipasepausocth (cp. [Tocaanue x Pumasnanm 3:21, 28). CaepoBareabHo, ccbiaka Ha Bora
MOXeT OBITh ICTOAKOBAHA KaK IIPU3HAHE YeAOBEYECKON OIIIOOYHOCTH IPUMEHUTEABHO K IIpaBy. MOXHO
IPEACTABUTB, YTO B TAKOM AyXe FOCYAAPCTBO MOTAO OBI IIPU3HATH COOCTBEHHBIE IIPEACAB U B IIpeaMbyae
CBO€¥l KOHCTUTYLIUHY 3aQHKCHPOBATD, HAIIPHMED, CACAYIOIee:

P,: «X - cyBepenHas [ ... | HeMAGAABHAS U B 9TOM CMBICAE HECIIPABEAAMBASI PECITy OAMKA >

Bonpeku yTBep)KACHUSM O TIOAOGHBIX pOpMyAHpPOBKax [3, p. 67; 4, p. 169], P, He copepxur mep-
¢$opmaruBHOro nporuBopeyuns. [IpuHsATHe KOHCTUTYIIMU He MellaeT IPU3HATD, YTO HUKAKAS CO3AAHHAS
AIOADMH KOHCTHUTYLIMS He SIBASIETCSI MOPAABHO HAeaAbHOH. Kak TOABKO AOITycKaeTcsi BO3MOXXHOCTB
$OpMYAMPOBAHHS TAKOH IPeaMOYABI, OIHCHIBAIOIIEH HPEAIIOAATAEMBI XapaKTep IIPaBa, CTAHOBHTCS
HNpOOAEMATHYHBIM IIPOTUBOIIOAOXKHOE YTBEPXKAEHHE CHABHOTO Te3Hca: OYATO IIpaBO O0O0sI3aTeABHO
YTBEPKAAET 0E3YCAOBHYIO MODAABHYIO IIPaBHABHOCTb. CTaTbs KOHCTHTYILIMH, IIPOBO3TAANIAIONIAS, YTO
AQHHASI CTPaHa < IBASETCS CIIPABEAAMBBIM FOCYAAPCTBOM >, BOBCe He 06s13aTeAbHO n3bpitouna [3,p.317],
CKOpee, OHAa CBUAETEABCTBYET O MPeTeHIMO3HOCTH. Co3AaHMe TOCYAAPCTBA CONMPSDKEHO C MHOXECTBOM
TPYAHBIX BbIOOPOB, 1 IIOYTH HEBO3MOXKHO KaXKABII Pa3 OBITH IIOCAEAOBATEABHO IPaBbIM. AaKe ecAU Obl
3TO YAQAOCH, He CYIIeCTBOBAAO ObI AOKA3aTEABCTB, [IOATBEPXKAAIOIIUX Takoe mpuTsi3anue. CAeAOBaTeADb-
HO, HET AOCTATOYHOI'O OCHOBAHHS AASL TOTO, YTOOBI TPOBO3IAAIIATH TOCYAAPCTBO CIIPABEAAMBDIM, H, TEM
0oAee, HET OCHOBAHMII TPHUITHCHIBATD TAKOE IIPUTS3AHKE CAMOMY IIPaBY.

3.4. CAa0bl1ii Te3UC 0 IPUTA3AHUH

MOXHO HOIBITATbCSL 3AUUTUTD TE3KC O IPHUTSI3AHIU, CHU3UB YPOBEHb ero aMOuImo3HocTy. Bmecro
YTBEPXKAEHHUS, YTO IPABO IPETEHAYeT Ha MOPAABHYIO HAGAABHOCTD, MOXKHO YTBEP)KAATDH, YTO OHO AHIIb
3asBASIET O CBOEH CBOGOAE OT KpaitHeil HecripaBeAAMBOCTH [ 14, p. 50]. Takort BapuaHT 103BoAseT usbe-
KaTh PUTSA3AHMS HA MOPAABHYIO HA€AABHOCTD, COXPAHHB IIPH 9TOM HAEI0 O HEOOXOANMOCTHU AOCTHKEHHSI
MUHHMMAABHOTO YPOBHS IIPAaBHABHOCTH. B 3TOM CMBICA€ IIPaBO IIpeTEeHAYeT Ha TO, YTO OHO HE COACPIKHUT
KpaiiHe HeCIIPaBeAAMBBIX HOpM. Ha IepBbIil B3IAsIA, TOAOGHASI BEPCHS Te3HCA O HPUTI3aHHU XOPOIIO
coraacyercs ¢ popmyaoit Papbpyxa, cOraacHO KOTOPOI KPaHHsIsl HECIIPABEAAUBOCTD He SIBASETCS IIPABOM
HIAH, T10 KpaiiHell Mepe, He SIBASETCS AeAICTBUTEABHBIM IIpaBoM [ 57, p. 106].

OaHaKo, KaKk y>e OTMEYaAOChb, CYIeCTBYeT BaXXHOE Pa3AHdMe MeXAY YTBepXKACHHEM, YTO IIPaBO
AOAKHO YAOBAETBOPSITh MHHUMAABHBIM TPEOOBAHHSM, M yTBEpPKAEHHEM, UTO OHO HPHTSA3aeT Ha HX
yaoBAeTBOpeHue. VIMEHHO 3AeCh «CAQOBIN TE3UC» CTAAKHMBAETCS C Cephe3HBIMH TpyAHOCTsME. OH
IIPEAIIOAAraeT, YTO IPABO 003aTEABPHO Pa3AMYAET KPAFHIO U MeHee Cepbe3HyI0 HeCIPaBeAAMBOCTD, U
HPUTS3aeT Ha TO, YTO H30eraeT IepBoii, HO He 0053aTEABHO BTOPOIL. DTO IIPEAIOAOXKEHIIE MAAOBEPOSITHO,
TaK KaK BOBCe He OYEBHAHO, YTO TAKOE Pa3AHUMe MEeXXAY Pa3HBIMU POPMAMU HECIIPABEAAMBOCTH SBASETCS
AM60 SIBHOM, AUOO CKPBITOI YacThio caMoro mpaBa. CAeAOBaTeABHO, CAAOBIN TE3HC IIPEATIOAATAET CAOXKHOE
MeTaIpUTI3aHUe, KOTOPOe TPYAHO COTAACOBATh C IPHPOAOH TpaBa. ECTh mpepeAbl CAOXKHOCTH, KOTOphIe
MO>XHO IIPUITUCATh IIPABY KaK TAKOBOMY.

IToaX0A IIPaBOBOI CHCTEMBI MOXKET OBITb KyAQ IIPOIIeE, YeM IIPEATIOAAraeT 3TOT Te3uc. IIpaBo BoBce
He 00513aHO OIHPATHCS HA pasAMre, AAsE GOPMYAUPOBAHIS KOTOPOro camoMy Pap6pyxy morpeboBasach
BCSI )KU3HB, 1 KOTOPOE AO CHX ITOP BBI3BIBAET OXKHMBAEHHBIe CIIOpHL [IpaBo MoxkeT BooOIIle He COAEPIKATD
HUKAKUX IPUTSI3AHAN 0 caMoM cebe [64, p. 34 ], orpaHudMBasch AMIIb IIePBUIHBIMI [IPABUAAMH, PETYAU-
PYIOIIMMU ITOBEAEHHE, i BTOPUYHBIMHU IPABHAAMH, KaCAIONUMIICS U3MEHEeHHS 1 IIPH3HAHMS ITepPBUYHBIX
npasua [28, p. 79]. IIpaBo MOXeT OCTaBaThcsl HEATPAABHBIM [0 OTHOIIEHHIO K COOCTBEHHOM LIeHHOCTH,
He BKAIOYAsI HUKAKIX OLJeHOYHBIX YTBEPXKACHHUI 0 cebe caMoM. JTa BO3ZMOXKHOCTb HEATPAABHOCTH CaMO-
PpedAeKcHH TOKA3BIBAET, YTO IIPABOBBIE CHCTEMbI He 00sI3aHBI IPUTSI3ATh AQXKe Ha TO, 9TO OHH He SIBASIIOTCS
KpaiiHe HeCIIpaBeAAMBBIMU. BakKHO 3aMeTHTBh, YTO 3TOT apryMeHT He TpebyeT IPUHSATHSI KaKOH-AHOO
OIpeAeACHHOM TeopuH MpaBUAbHOCTH. OH AMIIb YKAa3bIBAaeT HA TO, YTO IPABO He O0S3aHO PasAMYATD
Ppa3Hble BepCHY IPABHABHOCTH.

Caabplil Te3uc TakKe HeAb3s 060CHOBATb apIyMEHTOM O TOM, YTO yTBEPXKACHHE O AKO6bI (kpaitHe)
HECIIPaBeAAHMBOI IIPUPOAE MPaBa SBASETCs IepPOPMATHBHBIM NpoTuBopedneM (7, p. 316]. Aaxe ecan
HOAOOHOE MIPOTHBOpEYMe AEHCTBUTEABHO CYIECTBYeT, OHO AMWINb IIOKA3BIBA€T, YTO OTPHULATEABHOE
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yTBepxkAeHHe («<IPaBo HECIIPABEAAMBO> ) HeyAQuHO. HO U3 9TOTO He CAEAYeT OAOKHUTEABHOE YTBEpPIK-
AeHUe, 9TO IIPaBO COOTBETCTBYeT MUHIMAABHBIM TPe0OBAHISIM CIIPaBeAAMBOCTH. ECTh pasHuIja MeXAy
YTBEP)KACHUEM, YTO IIPABO He SBASETCS KpailHe HeCIIPABEAAHBBIM, X HEBO3MOXKHOCTBIO YTBEPXKAATH, YTO
OHO KpaiiHe HecpaBeAAUBO. [IpaBo MOKeT OCTABATbCS HEMTPAABHBIM B OTHOIIEHHH [IEPBOIO BOIIPOCA,
TaK YTO U3 HEBO3MOXKHOCTH YTBEPXKAATh O HECIIPABEAAUBOCTH [IPABA BOBCE HE CAEAYET, YTO OHO IIPUTS-
3aeT Ha CIPaBeAAUBOCTb. HeT HUKAKUX IPUYMH CYMTATh, YTO HEOOXOAMMO IIO3UTHBHO YTBEPKAATD BCe
TO, IPOTHBOIIOAOKHOE YeMy MBI He BIIpaBe YTBepXKAaTh. ECAU HeAb3sl cKasaTh «d4epHOe>, U3 9TOro He
CAEAYeT, UTO Hy>XHO CKa3aTb «beroes.

Caabbiit Te3nuc 0cob6eHHO MPObAEMATHYEH AASL HOHKOTHUTHBUCTOB, KOTOPbIE, KaK M BCE OCTAAbHbIE,
MOTYT y4acTBOBATb B CO3AAHHMHU KOHCTUTYLMHU. C UX TOUKY 3PEHIUS, MOPAAbHBIE CY>KACHHS He MOT'YT ObITH
paLMOHaABHO 060CHOBaHbI [65]; 3TO KacaeTcs u CyXAeHHMil o KpaitHeil HecipaBepanBocTU. [loaTomy
OHUM MOTAH OBI IPUHSATH CACAYIOINYIO IIPEaMOyAy:

P32 CosHaBas CEPDHE3HDBIE ITPEACADI YEAOBEIECKOTI'O ITO3HAHMS, Mbl HE IIPUTSA3a€M Ha TO, YTO AAaHHAs
KOHCTUTYLIMST SIBASIETCA CHP&BEAAHBOﬁ. Omna IIEAMKOM H IIOAHOCTBIO OCHOBBIBACTCs AHIIDb HAa HAIIEM
COTAACHH.

B TaxoM cAydae mpaBO HeAb3sl GBIAO ObI HCTOAKOBBIBATH KAK 3asiBASIONee, UTO O CBOell KpaitHeit
HeCIIPaBeAAMBOCTH. 3AeCh CO3AAHME KOHCTHTYIMH HHKAK He CBA3AHO C NPUTA3AHHEM Ha MOPAABHYIO
IPaBUABHOCTD. MOXKHO BO3Pa3UTBh, UTO IIOAOOHAS TO3ULHS HeyOeANTEABHA, UTO AQXKe HOHKOTHUTHBUCTDI
AOMXKHBI TIPU3HABATh MUHMMAABHYIO MOPAABHOCTb M YTO MX KOHCTUTYIUS (PaKTUYECKU COOTBETCTBYeT
MUHHMAaABHBIM TpeboBanmsiM Mopaar. Ho Bce aTo He oTMeHseT TOro ¢axra, 4To mopobHast mpeambyaa
MOXKeT OBITb IIPHHSTA, 1 [IPH 9TOM HCKAIOYATh IIPUTS3AHUE AQXKe HA MUHUMAABHYIO IIPAaBUABHOCTb.

Ba)xHO OTMETHUTD, YTO AAHHDIN APTYMEHT He OCHOBBIBAETCA HA MHEHUH CO3AATeAs], KOTOPOEe MOXeT
OBITb BOBCE He PEACBAHTHBIM AASL HHTEPIIPEeTalui OQUIMAABHBIX aKTOB [cp. 64, p. 32]. O onmpaercs
Ha caMy BO3MO>XHOCTb BKAIOUEHMSI HOHKOTHUTUBHCTCKOTO YTBEPKACHHUS B KOHCTUTYLIUIO M TeM CaMbIM
IpeBpAIeHUs ero B 9aCTh [paBa. Y HOHKOTHUTHBU3MA MOTYT OBITh Cepbe3Hble BHYTPEHHIE IIPOOAEMBL.
OaHaKO KOHCTHTYLIUS BCe ellje MOXKET HCIIOAB30BATh €r0 AASI TOTO, YTOOBI CHOPMYAUPOBATD IIPUTSAHIE
o camott cebe. [TpernmyIrecTBo mpaBa 3aKAIOYAETCS B TOM, YTO €IO HOPMBI MOTYT CO3AABaThCs HA OCHOBA-
HHUHU PA3AUYHBIX PUAOCOPCKUX TTOSULIUI C PAAUKAABHO PAa3AMYAIOIIMMICS B3TASAAMU Ha CIIPaBEAAUBOCTD
U BO3MOXXHOCTb ee No3HaHHsA. [103ToMy HeAb3s MCKAIOYATh, YTO HOHKOTHMTHBUCTBI BKAIOYAT B IIPaBO
YTBep>XKAEHUS O ero xapakTepe. KOHCTHTYIIMM npepHa3HaueHBI He TOABKO AASI MOPAABHBIX PEaAHCTOB.
Taxum 06pa3oM, BOZMOXKHO, YTO IIPABOBAsI CUCTEMA IIPSIMO OTPHULIAET IPUTI3AHIE AAXKE Ha MUHUMAABHYIO
MOPAABHYIO IIPaBHABHOCTb. CAEAOBATEABHO, IIPOTHBOIIOAOXKHBII TE3HIC, YTO AI06As IIPABOBASI CHCTEMA IO
HEO6XOAMMOCTH NPUTSA3aeT Ha (MMHMMAABHYIO) IPAaBUABHOCTD, IPEACTABASETCS HETIPABAOTIOAOGHBIM.

OaHaKO Hy>XHBI HEKOTOpbIe OrOBOPKH. Bo-IIepBbIX, 3 AAHHOTO aHAAM3a He CAEAYET, UTO C yTBEPIK-
AeHEeM Bpope «X — HecrpaBepAmBas peciybankas [cp. 3, p. 65] Bce B mopsiake. O6bIMHO 3aKOHOAATEAD
AEICTBYET UCXOASL M3 IPEATIOCHIAKH, YTO IPHHSThIE UM HOPMbI IIPEACTABASIIOT COOOI YAy UIIEHHUE II0 CPaB-
HEHHUIO C IPEABIAYIINM [IOAOXKEHHEM AeA. VHade y Hero He OBIAO ObI IPHYMH UX OpHHUMATH. [ToaToMy
YTBEP)KAEHHUE, UTO AQHHBIE HOPMbI HECIIPABEAAUBBI, BBITASAUT HEOKHAAHHBIM U TpebyeT 0ObsICHEHNS.
OAHAKO IIPU OIpeAEACHHBIX MHTEPIPETALISX IOHATHS «HECIIPABEAAUBBIN» Takoe OOBsCHEHHE BO3-
MOXKHO, KaK 9TO AeMOHCTPHPYET CChIAKA HA YEAOBEYECKYI0 CKAOHHOCTD K OIIMOKaM. Aaxke eCAM HUKAKOe
00BsICHEHNe He YAAETCsl, OMOOYHOCTD CTAThH BCe JKe He 000CHOBBIBAET IMPOTHBOIIOAOKHOTO MPHUTS3a-
HUS Ha TPaBUABHOCTb.

Bo-BroppIx, M3 aprymMeHTa He CAeAYeT, YTO MOPaAbHas IIPaBUABHOCTD HE MOXKET UTPaTh 3HAUMTEAbHOM
poAU B OCHOBaHHH IIpaBa. MOIyT CyIecTBOBaTh yOEAUTEAbHBIE IIPHYMHbL, IOYEMy [PABOBas CHCTEMA,
AMIIEeHHas MEHUMAABHOTO YPOBHSA CIIPAaBEAAMBOCTH, He MOXET IIPU3HABAThCs AHCTBUTEABHBIM IIPABOM.
Ho aT0 0AMH BOIIPOC — 9TO MOXKET yTBEP>KAATh 3aKOHOAATEAD, @ APYTOM BOIIPOC — IIPH KaKMX YCAOBHAX MBI
AOAKHBI TIPU3HABATh YTBEPKACHMA 3aKOHOAATEAS KaK ITPaBo. Aake KOHCTHTYIIMOHHOE YTBeP)KAEHHUE O
TOM, YTO CIIPABEAAMBOCTH He CYIIIeCTBYET, He IPEILITCTBYeT TOMY, YTOObI KOHCTUTYLIUS B [IEAOM COOTBET-
CTBOBaAa MOpaAH. MOXXHO IIOCTYIaTh MMPaBUABHO II0 HEIPaBUABHBIM IIpUYMHaM. M 3akoHOAaTeAb MOXKET
CO3AATb CIIPABEAAHBOE IIPABO, AAXKE eCAH OLIHOOYHO YTBEPIKAAET, UTO CIIPABEAAMBOCTH He CYLIeCTBYeT.
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B-Tperbux, U3 TOTrO, YTO NpPABO He OOS3ATEABHO NPHUTSI3AET HA MPABUABHOCTD, HE CAEAYET, UTO Y
Hero HeT HUKAKUX IPOIIO3ULIUIL, KOTOPble MOXHO GbIAO GBI eMy OCMBICAEHHO HpHnucars. B yacrHoCTH,
BbICKa3bIBaHUe MPEAAOKEHHsI OObIYHO TMOApasyMeBaeT (IpU HOPMAABHBIX OGCTOSTEABCTBAX) YCAOBUE
FICKPEHHOCTH, 9TO eT0 IPOIO3HLHH AHCTBUTEABHBI M He IPOM3HeCceHb! C HpoHueit [62, p. 9]. Tloa06HbIM
00pasoM, ImpepAOKeHHe, OYAYHH ACTBIO 3aKOHA, MOXKET MOHHUMATBCS KaK BBIPAXKAMOIjee IOPUAMIECKU
AeHCTBUTEAbHYIO mpormosuiuio. Ho aTo pAaaeko OT TOro, 4ro6BI CYUMTATh, YTO MPABOBAS IIPOIIO3UIHS
COAEPXKUT METAIPHUTI3AHHE OTHOCHTEABHO CBOMX MOPAABHBIX AOCTOMHCTB, ACTHTHMHOIO aBTOPHTETA
[59, p- 30] mau aermTumuOCTH [4S, p. 168]. Teoprst KOMMYHUKALIMH, UCCAEAYIOIAS YCAOBHS HOPMATUB-
HBIX peYeBBIX AKTOB, TAKIM 00Pa3oM, BPSIA AM MOXKET IIOMOYb AOKA3aTh TE3HC O IPUTI3aHHL.

HakoHer, pae ecAr IIPaBoO AMCTBUTEABHO IIPUTSI3aeT Ha MOPAABHYIO IIPABHABHOCTD, OTCIOAQ CAMO
10 cebe BOBCe He CAEAYeT, YTO OHO 00AaA2eT UACAABHBIM U3MepeHueM. IIpuTa3aHys MOTyT OBITh AOYKHBI-
mu. CaMo yTBep)KAEHHE UAU BUAUMOCTD YTBEPXKAEHIS, YTO HEYTO MOPAABHO IIPABHABHO, HE AGAAET €T0
TaxoBbIM. CopepsKaHre HOPMBI HEOOXOAMMO OTAUYATD OT METAIIPUTA3AHMS OTHOCUTEABHO CAMOI HOPMBIL.
Ecau y npaBa AefiCTBUTEABHO eCTh MOPaAbHOE HACAABHOE M3MepeHHe, TO OHO KOPEHUTCSI He B TOM, YTO
IIPaBO FOBOPHUT O Cefe, a B eI0 COAEPXKAHUM, TO €CTh B TOM, HACKOABKO €r0 HOPMBI COOTBETCTBYIOT Tpe-
00BaHMIM CIIpaBepAAnBOCTH. [AaBHOE 3AeCh He TO, YTO IIPAaBO SIBHO HAM HESIBHO TOBOPUT O cele, a TO, 1ero
OHO TpeOyeT OT CBOHMX aAPeCaTOB HAH, BBIPAXXAsICh KAHTOBCKUM SI3BIKOM, KaK OHO OTPaHUYMBAeT cpepy
HX CBOOOABL

4. 3akAroueHue

Ccpiaka Ha HAGAABHOE M3MepeHHe IPaBa MOXKET UMeTh COBEPIIEHHO pasHble 3HaueHHs. OHa MOXeT
O3HAYATh CTeIleHb, B KOTOPOI MOPaAbHbIE HAEAABI BOIIAOIIEHSI B IIpaBe. B aToM cAyuae peub uaeT 0 mpu-
MeHeHHH BHeIIIHero [0 OTHOLIEHHIO K ITPaBy CTAHAAPTA. FIpeaabHOE H3MepeHIe MOXKET TakoKe BKAIOYATD
COOCTBEHHBIE HACAABI IIPaBa, BHYTPEHHIE AASI HETO CAMOTO H [IOTEHIJHAABHO PACXOASIIIECS C MOPAABHBI-
MU HAeaAaMu. B 060mx cAydasix pedb HAET O COAEP>KAHHU IIPaBa.

B mpOTHBOIIOAOXKHOCTb 3TOMY, MAGAABHOE H3MepeHHe MOXET OTHOCHTBCS K OHTOAOTHYECKOMY
CTaTyCy NpaBa KaK HEMaTePHAABHOH CYIIHOCTH, HAAGACHHOH OIIPEACACHHBIM CMBICAOM. 3A€Ch BaXXKHO
[OAYEPKHYTD, YTO IIPABOBbIE HOPMBI IIOAOOHBI YHCAAM B TOM OTHOIIEHHH, YTO MX CYLIECTBOBAaHME He
3aBHCHUT OT MaTepHUAABHBIX BOIIAONIEHUI. DTOT HeMAaTepHAAbHbIN, OHTOAOTHYECKU HACAABHBIN XapaKTep
OO'BSICHSIET KAIOUEBbIE CBOVCTBA IIPaBa, TAKHE KaK ero IIepeBOAUMOCTD U YCTOMYMBOCTD BO BpeMeHIL.

OHTOAOIHYECKasI MACAABHOCTB [IPABA [IOMOTAeT IIOHATH, YTO IIPABO CIIOCOOHO BKAIOYATH B Ce0s IIPHU-
TS3aHIS Ha IIPAaBUABHOCTB, HO BOBCE He 00513aH0 9TOTO AeAaTb. [IpUTs3aHye Ha MOPAABHYIO HACAABHOCTD
AASL TIPaBa C YIETOM €ro OTPaHHIEHHON IIPHPOABI PABHOCHABHO IPOSIBAGHHUIO BbICOKOMepHsL. [Ipumucer-
BaTb IIPaBy AKe caaboe IpUTsI3aHUe (aTo OHO He sBAsETCS KpaiiHe HeCIIPaBEeAAUBbBIM, HO MOXKeT ObITh
IIPOCTO HecnpaBEAAI/IBbIM) 03HAYaA0 ObI HaBSI3bIBATh €My CaMOpePAEKCHBHYIO U AU PepeHIIPOBAHHYIO
YCTaHOBKY, KOTOPYIO HEAb3s IIPEAIIOAAraTb AASI BCeX IIPABOBBIX CUCTeM. EcAM IpaBo U MMeeT npeaAbHOE
U3MepeHHe, TO OHO 3aKAIOYAeTCs He B IIPUTA3AHNUH Ha IPABUABHOCTD, & ALOO B €70 OHTOAOTMYECKOM IIPHU-
PoAe, AU6O B TOI CTEIIeHH, B KOTOPOI OHO COOTBETCTBYET MOPAAU HAY COOCTBEHHBIM HACAAAM.

Aopenn Keaep, 3aH FBIABIMAQPBIHBIH, AOKTOPBI, PHAOCOQHS FHIABIMAAPBIHBIH AOKTOPBI,
npodeccop, Bpemen yanBepcureri, Kykpix ¢paxyapreri (BpeMeH, I‘epmamzm): 3aHHbBIH HAEAAABI
OAIIIEMi KaHAQM 2

Bya MaxaAasa KYKBIKTBIH HACAAABI OALIEMI 6ap Ma sKoHe OYA OAIIEM KaAall TYCIHAIPiAyi Kepek AereH
MaceAe KapacThIpbiaaAbl. OHAQ MAEAAABIABIKTBIH YII TYPi aKBIPATBIAAABI: MOPAABABIK, KYKBIKTBIK XKOHE
OHTOAOTHSABIK. MOpPaAbABIK MACAAABIABIK, 3aHHbBIH MOPAAbABIK KaFMAATTAapFa CIHMKeC KeAyiH; KYKBbIKTBIK,
HMACAAABIABIK KYKBIKTBIK JKYMEACPAIH IMIKi MACAAAAPBIHA; aA OHTOAOTHSABIK HMACAAABIABIK KYKBIKTDIK
HOPMaAapABIH, MATEPUAAABIK eMeC, YCHIHBICTHIK TAOUFAThIHA KAaTHICTHL. MaKaAapa KYKBIKTBHIH AYPBICTBIKKA
YMTBIABICHI OHBIH, HMA€AAADBIABIFBIHBIH KQXKETTi IIAPThI eMeC AeTeH KOo3Kapac KopraAaabl. KyKbIKTBIH Hae-
AAABI OAIIEMi eH AAABIMEH OHbBIH OHTOAOTHSABIK, KYPBIABIMBIHAQ, SIFHH MAaTEPUAAABIK eMeC HOPMATHBTIK
MOHAEp XXYHeci peTiHaeri 6OAMBICBIHAQ JKaThIP.

Kirm ce3dep: xyxvixmoty udeardvirvizvl; moparvovlk UOedrdbirbiK; HOPMAMUBIMIAIK; OYpbiCHbIKKA
PMIMBIABIC; KYKbIKIbIK NOSUMUBU3M; NOUMUBU3MEE KAPCbE DA2LIN; KYKbLK OHIMOAOZUSCHL.
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The paper examines whether law possesses an ideal dimension and how this dimension should be
understood. It distinguishes three types of ideality: moral, legal, and ontological. The moral ideality
concerns the conformity of law to moral principles; the legal ideality refers to the internal ideals embedded
in legal systems; and the ontological ideality denotes the immaterial, propositional nature of legal norms.
The paper argues that law’s claim to correctness is not a necessary condition of its ideality. The ideal
dimension of law lies primarily in its ontological structure as a system of immaterial normative entities.

Keywords: ideality of law; moralideality; normativity; claim to correctness; legal positivism; non-positivism;
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B py6puke «IlepeBoabl pabOT BHIAQIOIIMXCS YIEHBIX> IIyOAUKyeTcs IepeBop craTbu «Cyperickoe
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SI3BIKA BBIIIOAHEH AOKTOpPOM dpraocodckux Hayk, Associate Professor Maqsut Narikbayev University, 1ae-
HoM Bocrounoro otaesenna AMepukaHckoil praocodckoit acconmanuu A.b. AMAUKUHBIM ITO U3AQHUIO:
Dworkin R. Judicial Discretion // The Journal of Philosophy, 1963, Vol. 60, No. 21, Sixtieth Annual Meeting of
the Eastern Division of American Philosophical Association.

Ponaabp ABOPKMH — aMepPHKAHCKHI YIEHBIH-IOPHCT, BCEMIPHO U3BECTHBIN CIIELIUAANCT B 00AACTH
¢uaocoduu mpasa U TEOPUH IpaBa. ABTOpP MHOXKeCTBA PaboT, HOCBSIeHHBIX GpHAOCO(HHU IpaBa, METO-
AOAOTHH TIpaBa M TOAKOBAHHMIO TIPAaBOBBIX HOPM. Ha MpOTsKeHUH MHOTHX AeT OH pab6oTaa B Meabckom
yuusepcurere, Hpio-Hopkckom yrusepcurete u Yuusepcutere Oxkcdopaa. P. ABOPKUH sIBASeTCS aBTO-
POM IIMPOKO M3BECTHBIX TPYAOB B 00AacTH ¢puaocoduu mpasa, B ToM urcae kuur Taking Rights Seriously
(1978), A Matter of Principle (198S), Law’s Empire (1986), Life’s Dominion: An Argument About Abortion,
Euthanasia and Individual Freedom (1993), Freedom’s Law: The Moral Reading of the American Constitution
(1996), Sovereign Virtue: The Theory and Practice of Equality (2000), Is Democracy Possible Here? Principles
For a New Political Debate (2006), Justice in Robes (2006), Justice for Hedgehogs (2011).

1. AAs HecIleIIMAAWCTa CYA€OHBII IIPOLIECC UAU PasbUpPaTEAbCTBO IIPEACTABASETCS COOBITHEM, B
XOA€ KOTOPOTO CyAbSI paspellaeT CIOp IIOCPEACTBOM IPUMEHEHUs YCTAHOBAGHHBIX IIPHHIJUIIOB, a He
HOBBIX IIPUHIIAIIOB, H300PETEHHBIX CIELIUAABHO AASI AAHHOTO AeAd. OH IIOHMMAET, 9TO OTAEABHbIE CYABH
MOTYT HE COOTBETCTBOBATb 3TOMY HAEAAY CIIPABEAAUBOCTH, HO CUMTAET TAaKUe HEYAAUU OTKAOHEHVSIMH,
HOsIBACHHE KOTOPBIX YKa3bIBAET Ha HECIIPABEAAMBOCTD, A He Ha e€ IPOTUBOIIOAOKHOCTb. AASI HETO CYABH
AOAKHDI, U KaK IIPAaBUAO AEHCTBUTEABHO COTAACHO SIBHO MeTadpOPUIECKOMY IIPUHIIAITY, « HAXOAUTH 3aKOH,
a He CO3AABaTh ero>. YBaKeHHe K 3aKOHY y HeCIIELIHAANCTa BO MHOI'OM OCHOBAHO HA €I0 IIPEACTABACHHIN
0 TOM, YTO TAaKOM CIIOCOO paspelleHus CIIOPOB SIBASIETCSI CIIPABEAAUBBIM.

AxapeMuyeckoe cooOImecTBo IOPUAMYECKON Mpodeccuu B HacTosIlee BpeMs, MO-BHAMMOMY, B
IIEAOM COTAACHAOCH C T€M, YTO HeCHeLUAAUCT omubaercs. Ero ommubxa 3aKkAI09aeTcs B HECIIOCOOHOCTH
OCO3HATD, YTO B Hallel, KaK U B AI0GOM 3peAOil [IPABOBOIL CHCTEME CYILIECTBYIOT A€AR, B KOTOPBIX HOPMBI
IIPaBa He AUKTYIOT PE3YABTAT, M II09TOMY CYAbSI BBIHY>KACH 8bl0Upamb pellleHie, TO eCTb OCYIIeCTBASTD
cyaebHOe yemompetue. Bepa B TO, 4TO CyABH BCETAQ HAXOAST 3aKOH, a He CO3AAIOT er0, — 9TO AOKTPHHA
AOTMBI, HA3bIBaeMOI pOPMAAN3ZMOM, KOTOPAsI CaMa IO cebe SIBASIeTCSI Pe3YABTATOM CTPEMACHIIS K 4eMY-TO
CTapPOMOAHOMY, HEAOCTIDKMMOMY U HEXXEAATEABHOMY, Ha3bIBAEMOMY MEXaHIIEeCKOH IOPHUCIPYAEHIIUEN.
HexoTopble IOpHCTBI CYMTAAH, UTO CAMa HAESI IPABOBOM HOPMbI, K KOTOPOY CYABH MOTAU ObI 06paIaThCst
AASL BbIHECeHUs pelnenus, siBasteTcst mudpom. Ho momyaspHas B HacTosimee BpeMs IO3ULIMS CKOPee HacTa-
HBaeT Ha TOM, 4YTO CYIeCTBYeT J6d MCTOYHHUKA CYA€OHBIX pelIeHH I l: IIPaBUAO U ycMoTpeHue. CunraeTcst
OIIMOOYHBIM HTHOPUPOBATH AIOOOM U3 9TUX HCTOYHUKOB, KaK 9TO ACAAET HEPOPECCHOHAA, He AOITYCKas
BO3MOXXHOCTH BbIOOpa. OCTAIOTCSI pa3HOTAACHS OTHOCUTEABHO TOTO, IPEACTABASET AU 3TA ABOVICTBEH-
HOCTb CyAeOHOMN TEXHUKU AHIIb HEOOXOAUMOE IPHCIIOCOOACHHE K YeAOBEYECKUM OTPAHMYEHMSIM HAM
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cama 110 cebe SIBASIETCSI MAEAAOM CYA€OHOTO MPOIiecca, a TAK)Ke OTHOCHTEABHO ee COOTBETCTBHS TeOPHU
AeMoxparuu. Ho oflee yTBep)xAeHMEe O TOM, 9TO OCYLIeCTBACHHE CYAOHOTO BBIOOpPA MAU AICKpELIU-
OHHBIX IIOAHOMOYMIT B 00AACTSX, 6OAee MAM MeHee XKeCTKO OTPAHHMYEHHBIX IIPABHUAAMM, SBASETCS He
CAyYafHBIM COO€eM, a XapaKTePHOM YepTOil IOPHANIECKOTO IIPOLIeCCa, CETOAHS SIBASIETCS IIOYTH KAMIIe
IOPUAMYECKO# IKOABI [1].

Taxue cAOBa KaK «yCMOTPEHHeE » U «BBIOOP > UMEIOT pa3Hble 3HAYEHSI, K BO3MOXHO, YTO HEKOTOPHIE,
FOBOPSI O HAAMYHMH YCMOTPEHHS Y CyAeH, UMEIOT B BUAY IIPOCTO TO, YTO ¥ CYA€H eCTb pelleHHs], KOTOpble
He IPHHSITH 32 HUX APYTHMH, AUOO 9TO CYABH AOAXKHBI PACCY’KAQTh HAM BBIHOCHTD CYXKACHHS OAHOTO
HAHM APYTOI'O POAA IIPH IPHHSTHU 9THX pelueHuil. IIpodeccnoHaAbHOE MHEHUE, O KOTOPOM S TOBOPIO,
HCIIOAB3YeT <yCMOTpeHHe>» B 0OAee XapaKTePHOM CMbICA€ — UTOOBI OOO3HAYHUTH, YTO HHOTAQ CYABS
AOAXKeH IIPUHUMATD pellleHHe He MOCPEACTBOM IPHMEHEHHUs CTAHAAPTOB, YTO TaKue CTAHAAPTHI HHOTAA
IIPEAOCTaBASIOT eMy cBo6oAy 6bi60pa [2].

Sl HaMepeH yTBePKAATb, YTO 3TO MPOPeCCHOHAABHOE MHEHHE, OCHOBAHHOE HA IPH3HAHUH TOTO,
9TO HEeKOTOpBIe IIPIYUHBI, IIPUBOAMMBIE CYAAMH B Ka4ecTBe OOOCHOBAHIS PellIeHH, He PaboTaoT Kak
IPaBHAQ, & CAMH pelIeHNsI OBIBAIOT TPYAHBIMH U CIIOPHBIMI, TEM He MeHee HeTOYHO U BBOAUT B 3a0AyKA€-
HYe IIPH ONHCAHMM 9THX PAKTOB, 2 MHEHIE HEeCIIeLMAANCTA XOTS U OMUOOYHO B TOM JACTH, TAE MOXET
IPEATIOAATaTh, YTO paspellleHHe CIIOPOB IPOCTO, BCE ke OAIDKe K HCTHHE.

2. B 10puAMIeCKUX TEKCTAX, PELIeH X U ITOIYASPHBIX U3AOKEHHSIX ITPABa OLIPEACAEHHBIE YTBEPXKACHHS,
BPOA€ TAaKHX KaK «IIPEAAOSKEHHE CIUTAETCS IPUHSTHIM U OOAbIIIE He MOXKET OBITh OTO3BAHO, KOTAQ AKIJEIIT
AVIIOM, TOAYYHBIIVIM IIPEAAOXKEHIE, OTIIPABACH I10 IIOYTe>, OIUCHIBAIOTCS KaK HOpmbl npasd. HexkoTopsie
U3 9THUX HOPM HA3BIBAIOT CTATYTHBIMI, TO €CTh IPHHSTHIMI KOMIIETEHTHBIM 3aKOHOAATEABHBIM OPTaHOM,
ApyTHe — HOpMaMu O0IIIero [paBa, TO eCTh Pa3pabOTAHHBIMU CYAAMY BHE PAMOK TAKOT'O 3aKOHOAATEABCTBA.

Takue HOPMBI «B KHHUIAX>» YaCTO IIPUBOASITCS CYAAMH KaK OCHOBAHIUSI AASI BbIHECEHHS PellIeH s 110
AEAY UAH €r0 YaCTU B TY AU HHYIO CTOPOHY. B HEKOTOPBIX CAyUasIX BO3SMOXKHO IIPEACTABHUTD BCE PACCYXK-
AGHHE CYAQ B BUAE OAHOTO MAM HECKOABKHX CHAAOTH3MOB, B K&XXAOM M3 KOTOPBIX OCHOBHOM ITOCBIAKOM
SIBASIETCSI TaKasi HOPMa, BTOPOCTEIIEHHON — (aKT, COTAACOBAHHBIIA CTOPOHAMY AU YCTaHOBACHHBII B
XOA€ Pa3OHpaTeAbCTBa, & BBIBOAOM — (OPMYAMPOBKA OKOHYATEABHOTO HAH IIPOMEKYTOYHOTO PelIeHusI
o AeAy. Takue aeaa MOXKHO HAa3BaTh «KHIDKHBIMH>. BBIAM pa3spabOTaHbI ABA KPYIIHBIX H OYeHb OTAMYA-
IOIUXCSL APYT OT APyra apryMeHTa, YTOOBI II0KA3aTh OMMOOYHOCTb B3TASIAQ HECIIEIIMAAKCTA HA IIPABO.
IlepBbIit — «papAMKAABHBIR apPIyMEHT>» — YTBEPXKAAET, YTO HECIELIMAAUCT OMMOaACS OBI AQXKE B TOM
CAy4ae, eCAM OBl Bce AeAa 0blAy KHIDKHBIMIL. BTOPOIl — «apryMeHT O TPYAHbIX A€AAX>» — YTBEPIKAQET,
9TO HECIIELMAAUCT OUINOAETCSI, IOCKOABKY HEKOMOpble AeAQ KHIDKHBIMU He S8ASI0MCsl.

3. CoraacHO papAMKaABHOMY apIyMeHTY, TOT (GaKT, YTO MHEHHE CYAbH He [IPOTHBOPEUYUT KHIDKHOM
HOpMe, He AOKA3BIBAeT, YTO CYAbS B KAKOM-AMOO CMBICAe cé53aH aToit HOopMoil. Hopma HasbiBaeTcs
HOPMOIL TOABKO ITIOTOMY U AO TeX IIOP, IIOKA CYABI €€ co0AI0AaI0T. CyAbs HU3IIEl HHCTAHIIUH, KOTOPBIH
PeLIUT OTMEHHTD IIPEABIAYIEe PellleHHs HMAM AQXe IPOMTHOPHPOBATh CTATYT, MOXET OBITH OTMEHEH
BBILIECTOSIIMIM CYAOM, & MOXKET U HeT. B Af060M cAyuae, eCAM BBICIIHIT CYA FOPUCAMKIJHH PELIUT He COOAIO-
AATb HOPMY, KOTOpasl, KaK YCTAHOBACHO B KHHTe, OBIAQ YCTOSIBIIENCS], IPOUTPABIIAs CTOPOHA HE CMOXKET
HUYEro CA€AATh, KpOMe KaK CMUPHTBCS C pelleHreM, a aBTOPY TEKCTa MPUAETCSI U3MEHUTb HOPMY HAH,
KaK MHHEMYM, AOOaBHTb CHOCKY B CAEAYIOIEM H3AQHHH. PaAUKAABHBIN aPI'yMEHT IIOABOAKT K BBIBOAY, UTO
IPeALIeCTBYIOIIYe IPHUHIIUIIBL HUK020a He OIIPEAEASIIOT Pe3yABTAT A€AQ.

ITpodeccop I. A. A. XapT B cBoeit HepaBHell kuure «<Ilonamue npasa> mpepsaraet, Kak MHe IIpeA-
CTaBAseTCs, y6eAUTEABHDII OTBET Ha PAAMKAABHDI apryMeHT [ 3 ]. ToBOpUTD, 4TO HAc CBA3BIBAIOT IPABHAQ,
BOBCE He O3HAYAET, YTO 32 OTCTYIACHHE OT HIX HAC XAET HAKA3aHUE MAW HAIIH ACFICTBISL OYAYT IPU3HAHDI
He UMEIOIMU 3aKOHHYIO CUAY. BBITh CBA3aHHBIM IPaBUAOM, IIO KpakHel Mepe C «BHyTPeHHe>» TOUYKU
3peHus, COrAacHO XapTy, — 3HAYMT IIOCTYIIATh COTAACHO IIPEAIMCAHHIO IIPABUAR, IPHBOAUTD €ro KaK
npryuHy (B CMBICAE OLPABAAHMS) AASL TAKOTO MIOCTYIIKA, U HCIIOAB30BaTh €0 KaK OCHOBaHHe (B cMbIcAe
CTaHAQPTa) AAS KPUTHUKH TeX, KTO IOCTyNaeT nHave. UTOOBI IPOUAAIOCTPHPOBATh OMHKOKY, COAEPIKAIITy-
I0CSI B PAAMKAABHOM apryMeHTe, XapT IIPeAAaraeT PacCMOTPETh PAsHHI MEeXAY HIPOM B Oeiichoa, rae
MIPOKHU CBSI3aHBI PEIeHHeM CyAbU (MAU ADYTOTO apfuTpa), KAaKMM 6bl HEPABHABHBIM OHO HH 6BIAO, 1
BBIMBILIACHHO UTPOI «YCMOTpEHHE CYAbH>, B KOTOPOU CYABSI MOXKET ITO CBOEMY JKEAAHHIO OIIPEACASITH
CTpPAKY U IIAPBI, A TAKKE IPH3HABATb UI'POKOB BBIOBIBIINME HAM OCTABASITD UX HA II0A€, HAYHCASIS OYKH IIO
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cBOeMy ycMOoTpeHHIO. ITo HabAIOAEHHIO MOXHO OYAET OIIPEAEAUTS, B KAKYIO HIPY UTPAIOT — 6eficO0A MAn
«YcMoTpeHHe CYAbU>, U BEPOSITHO MOXKHO GBIAO GBI OXapaKTepH30BaTh PA3HHUILY MEXAY STUMH HIPaMH
CAEAYIOLINM 00pa3oM: B 6efichoAe IIPaBUA MHOTO, BKAIOYAs [IPABHAO, UTO PellIeHIe CYAbY OKOHYATEABHO;
B UIpe «YCMOTpEHHEe CYAbH>» €CTb TOABKO OAHO IIPAaBUAO — pellIeHHe CyAbU OKOHYaTeAbHO. KoHeuHo,
3aMeyaer XapT, MOXHO IIPEACTABUTD, YTO CYAbH B Oefic60Ae HAUHYT B IjeAOM BBIHOCHTD PellIeHHs IT0 CBOe-
My >KeAQHHIO, He 00paliiasi BHUMaHIUs Ha ITPABHAQ, U TOTAQ 6eficO0A, ecAl ObI OH He HCUe3, IPeBPaTHACS Obl
B «YcMoTpeHne cyabi>>. Ho 13 TOro, 4To 9T0 MOTAO OBI CAYUUTHCS, HE CAEAYET, YTO OHO yIKe CAYIHAOCH,
U AO TeX IIOP OBIAO OBI OIIMOOYHO OIUCHBATH HeICO0A TaK, GYATO CYABH CBOGOAHBI IIOCTYIIATh KaK XOTST
U He CBSI3aHbI [IPABHAAMIL

1 yHoMSIHYA paAUKAABHBIIA ApTyMEHT U H3AOXKHA OTBeT XapTa, IOTOMY 4TO 3TOT OTBET YCTAHABAUBA-
eT BXXHbIE PA3AHYLS: YCMOTpPEHHe He IIOAPA3yMeBaeTCsl TeM, 4TO pellleHHe OPHUIIMAABHOTO AUI]A MOXET
OBITh OKOHYATEABHBIM MAK HEOCIIAPHBAEMbIM, AL0O TeM, YTO OHO MOXKET ObITh CIIOPHBIM HAU OLIHOOYHBIM.

4. ApryMeHT, OCHOBAHHbIN Ha TPYAHBIX A€AAX, HAUMHAETCS C IIEPEUHCACHHUS THIIOB ACA, KOTOphIE B
TO MAU MHOM CTENIEHN OTAMYAIOTCS OT «KAACCHIECKHX> CAYYAeB.

(i) Bo MHOTHX CAyYasIX CyA TIOABEPTAeTCSl AABACHHIO, @ HHOTAA ACHCTBHTEABHO OMIMEHSEM YCTAHOB-
A€HHOE [IPaBHAO U 3aMEHSIET er0 HOBBIM;

(ii) Aaxe Koraa cya, Kak 3TO OOBIMHO GbIBaeT, HAMEPEH CAEAOBATh KOHKPETHOMY yCTAHOBACHHOMY
IIPABUAY, eCAU OHO IIPUMEHHMO, CAMO 3TO IIPABUAO MOKET OBITh HACTOABKO HEOAHO3HAYHBIM, YTO HESICHO,
PACNPOCMpansemcs A OHO Ha AQHHBIH CAYYAil, U CyA He MOXET IIPUHATD PellleHHe, IPOCTO U3YUUB S3bIK,
B KOTOPOM BBIPAXKEHO IIPABHAO;

(iii) inoraa popMaAbHO MpUMEHHMBI 064 YCTAHOBACHHBIX IIPABHAQ, H CYABH AOAKHBI BBIOPATh MEXAY
HUMU. B HEKOTOPBIX MOAOGHBIX AeAax HEOOXOAMMOCTb BbIOOpA MOXKeT OBITH 3aMacKHpPOBaHA TeM, YTO
YIIOMHMHAETCS AMIIb OAHO TIPABUAO, OAHAKO UCCACAOBaHHe (MAM BOOGpaXkeHHe) MOXKET BbIBUTH APYTOe
IPaBUAO, KOTOPOE CYA MOT OBI C TeM 5Ke OCHOBAHMEM IIPUMEHHTb.

(iv) MHoTAQ caM CyA 3asIBASIET, 9TO Hu 00HO YCTAHOBAEHHOE [PABUAO He IIPHMEHSETCA K GaKTaM AeAQ.
Yacro 9TOT pobHeA MOXKHO YCTPAHHUTH C IIOMOIIBI0 TaK HA3bIBAEMOTO «PACIUIMPEHNS» CYIIeCTBYIOIIEr0
IPaBHAQ, HO HHOTAQ HEOOXOAIMO H300peCTH COBEPIIEHHO HOBOE IIPABHAO.

v) 3HaYMTeABHOE W PacTylllee YHCAO ACA PEIaeTCsl IIOCPEACTBOM CCHIAOK Ha MPABHAQ, HACTOABKO Heo-
HPeAeASHHBIX, UTO HX 3aTPYAHHTEABHO AQKe HA3BaTb ABYCMbBICACHHBIMU: KAIOUEBbIMH CAOBAMH TAKHX IIPABHA
SIBASIEOTCSL < Pa3yMHBI >, «OOBIMHBII I HEOOXOAUMBII>»>, «CYILeCTBEHHbIN >, «3HAYUTEABHbI> U TOMY II0A0D-
Hble. BecrioaesHo yTBepXKAATh, YTO BOIPOCHI IPUMEHEHHS ITHX TEPMIHOB — 9TO BOIPOCHI GaKTa, OO CIIOpBI
OCTAHYTCsl, ¥ PeIIeHHUsI TOTPeOYIOTCS AQKe ITOCAE AOCTIDKEHHSI COTAACHS B OTHOLIEHHH (aKTOB.

AaAee apryMeHT IPOAOAXKAETCS: HEIPABHABHO YTBEPXKAATh, UTO CYAbS PelldeT TakKue TPYAHBIE
A€AQ IIyTeM HEKOEIo «AeAbPUIICKOIO>» BBIBEACHHUS «II€AU> MPABUAQ, IIOCKOABKY LI€Ab [IPABHAA OOBIYHO
BhICTYmaeT Kak deus ex machina. Takxe HeAb3si TOBOPHTD, YTO TPYAHBIE A€AQ PEIIAIOTCS HA OCHOBAHUU
HEKHMX MeTAIpaBHA, OODBSICHSIONNX, KAK YCTAHOBAGHHBbIE IPABHAA AOAKHBI OTMEHSTHCS, TOAKOBATbCS,
PACHIMPATLCS, CYXKATHCS MAKM CO3AABATHCS 3aHOBO, MAM HA OCHOBAHHM CTAHAAPTOB BPOAE «CYIIeCTBEH-
HOCTH>» npuMeHeHus. OObBSICHEHHUS, KOTOPBIE CYABL AQIOT B TPYAHBIX A€AAX, OOBIYHO ALlEAAHUPYIOT He
K IIPaBHAAM, & K IIOAHTHKE HAU TPeOOBAHMSIM CIPABEAAUBOCTH; IOPUCTBI H CYABU 9ACTO PACXOASTCS BO
MHEHUSIX OTHOCHTEABHO AOITYCTHMOCTH TAKHUX AllEAASIIINH B K&XKAOM KOHKPETHOM AeAe.

B AyunreM cAyuae XapaKTepHCTHKA IIOAOOHBIX OOBSICHEHMIT KAK METAIIPABHA AHIIb OTKAAABIBAET IPO-
OAeMy Ha IIar: TOTAQ IIOHAAOOHAKCH OBl MeTa-MeTaIPaBHAQ, YTOObI BbIOPATh MEXAY MeTalpaBuAaMiL. B
KAKOM-TO MOMEHT 9TOT Perpecc AOAXeH OBITh IIPepBaH IPU3HAHKUEM TOTO, YTO HA AAHHOM 9TAIIe CYAbSI yKe
He IIpUMeHSIeT IIPABUAQ, & ACAAET 8b100p. MaKCHMyM, 4TO MOXKHO CKA3aTh, 9TO TO, YTO AHAAU3 OOBSICHEHHI,
KOTOPBIE CYABU AQIOT B IIOAOOHBIX CAYYasIX, CIIOCOOEH BBISIBUTD NAMMepHbl CyAeOHOTO IOBEASHIST — CBO-
eoOpasHble CAMOCTOSTEABHO IIPHUHSTbIE OPHEHTHUPHI, KOTOPbIe IIOMOTAIOT HAOAIOAATEAIO IIPEACKA3bIBATD
pelIeHns], AeAast UX O0Aee «IIPEACKA3YEMBIMU» HAH, II0 KpalHel Mepe, MeHee «HeIPeACKa3yeMbIMI>
[4].

TakuM 06pasoM, apryMeHT U3 TPYAHBIX A€A MCXOAMT U3 aHAAM3a TOTO, YTO MOXKHO HasBarh (C
HEKOTOPOIl YCAOBHOCTBIO) «AOTHYECKHM>» [OBEACHHEM TUIIOB OOBACHEHHI, KOTOPbIE CYABU IPHUBOAST
B 0OOCHOBAaHUE CBOUX pelLIeHHI. BbIBOA O TOM, YTO CYABH OOAQAQIOT YCMOTPEHHEM, ACAAETCS ITyTeM
CpaBHEHIS POAY IIPABHUA B [IPaBe TAKUM, KAKIM OHO €CTb, C TOH POABIO, KOTOPYIO OHHU ObI HTPAAY, €CAH OB
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BCe AeAa OBIAM «KAACCHYECKHMHU>»>. API'yMeHT MOXKHO BBIPa3UTh B TEPMUHAX UTPOBOI aHAAOIMH XapTa:
IIPaBHAQA MAY MHBIE IPHYHHbI, HA KOTOPbIE CCHIAAIOTCS CYABH, He BCETAQ OIIPEAEASIOT IPABUABHbIN FOPUAU-
YEeCKUIl Pe3YABTAT TaK, Kak IIPaBHAA 6ei1CO0Aa OIIPEAEASIIOT IPABUABHDII PE3YABTAT UIPbI [IPH 3aAAHHBIX
daxrax. B T0i1 Mepe, B KaKoi1 IPaBO B 9TOM CMBICAE MeHee IIOXOKe Ha 6eiic60A, OHO Hosee HATIOMUHAET
urpy «CBo6OAHOE YCMOTpPEHME CYAbH-OLEHIINKA >, U [IOTOMY IIPaBO PACIIOAATAETCS TAE-TO IIOCEPEAVHE
MEXXAY ABYMS TUIIAMU UI'P, COYETAs IAEMEHTHI 00erX.

S. CraHAQpTHI IpaBa AEHCTBUTEABHO OTAMYAIOTCS IIO CBOEMY AOTMYECKOMY IOBEACHHIO OT CTaH-
AQpTOB 6eiic00Aa, HO He TAaKHM 00pasoM, 4TOOBI AeAaTh IPABO HoAee MOXOXHM Ha Urpy «CBoOopHOE
YCMOTpeHHe CYAbH-OLIEHIIUKA>»>, 1 HAACACHHE CYAeH YCMOTpEeHHeM — IAOXOMl CIIOCO0 OMMCAHMS 9THUX
pasanumit. OmubKa cTaHeT O4eBUAHEE, ECAU PACCMOTPETh ABA BOOOPAXKAEMBIX IIPUMEPa UIP.

B nepBoit — «OrpaHudeHHOe YCMOTPEHHE CYABU-OLIEHINNKA>» — BCe IIPABHAA HeficO0Aa COXpaHs-
IOTCS1 B IIOAHOM Mepe, 32 HCKAIOYEHHEM TOIO, YTO CYAbSI UIMeET IPABO 110 CBOEMY YCMOTPEHHIO 00BSIBAITD
Ar060T1 IOAQHHBIF, HO He OTOMBAEMbIl MY CTPAKOM MAM MSYOM, He IIPUHUMAS BO BHUMAHIE, BXOAUT
A¥L MSI9 B CTPAFIK-30HY. YCMOTpPEHMe CYAbU OTPaHUYIEHO: OHO MOXKET OBITh PeaAM30BaHO TOABKO B OIIpe-
AEASHHBIX CUTYALUSIX U MOXKET MMETb AULIb OIPEACAEHHBIE IIOCAEACTBHS AASL CY€TA, B 3aBUCHMOCTH OT
06cTosTeAbcTB Urpbl. CyAbst MOXKET YCTAHOBHUTD AASL Ce0s1 KAKKe-TO LIeAd — HAIIPUMep, CTaTb FePOeM AAS
3puUTeAeil, — KOTOpble OYAYT HAIIPABASITH €0 PELIeHNs], ¥ Ha KOTOPble UTPOKK MOT'YT HayaTh IIOAATAThCS
[pY IPOrHO3UPOBAHMY 9TUX pemeHnil. Ho cBo60Aa CyAbH YCTaHABAMBATH U IIPYIMEHSTH TAKUe AWYHBIE
IleAU He OTPaHUYMBAET, 2 HAIPOTHB ACMOHCTPHPYET eI0 YCMOTPEHHe.

Bropast urpa — «Iloautnku» — caoxHee. Bce mpaBraa 6eiic00Aa M3HAYAABHO AEHCTBYIOT, HO
ap6urpni (HasbiBaemble cyabsimu «iudexes» B [ToAnTUKaX) 06S3aHBI KQXABII Pa3 PACCMATPHUBaTh, PH-
BEAET AM M3MEHEHHe COOTBETCTBYIOLIErO IIPABUAA K GOADILIEH PeaAU3alUH ONPEAEACHHBIX TIOCTOSHHBIX
MIOAUTHK UAU K GOADLIEN COTAACOBAHHOCTH € HAGOPOM IPHHIUIIOB, ¥ €CAH 9TO TaK, OHU AOAXKHbI BHECTH
Heo6XOAMMbIe U3MEHEHN S, IIPEKAE YeM BBIHECTHU PelLIeHye 10 Urpe. DTH LAV U IPHUHIUIIbI H3A0XKEHbI B
0$UINAABHOM HHCTPYKIMK C YKA3aHUEM HX OTHOCUTEABHOM BaKHOCTH. [TOAMTHKY BKAIOYAIOT: CHIDKEHME
9KCAA TPaBM y UTPOKOB, IPEAOCTaBACHUE BO3MOXHOCTU GOA€e CHABHBIM U AOBKUM CIIOPTCMEHAM CTa-
HOBHTbBCSI 3B€3AAMHU U HAOAAMH ITyOAUKH, CTUMYAHPOBAHNE TPEHEPOB K CTPATEINIECKOMY PYKOBOACTBY
KOMAaHAAMY U [OBBILICHNE 3PEAMIHOCTH UIPBL. A IPUHIMIIBI BKAIOYAIOT, HAIPUMED, TO, YTO HEYeCTHOEe
[IOBeAEHIE AOAKHO HAKa3bIBAThCs, U TO, YTO [IPABHAA HE AOAKHbI AUCKPUMUHUPOBATD B [IOAB3Y AOMAIIHEH
HAY TOCTEBOI KOMAaHABL APOUTP 00513aH IIOCAE KAXKAOTO pelleH s, IPUHITOrO Ha OCHOBE H3MEHEHHOTO
[PaBUAQ, IIOATOTOBUTH KPaTKOe MUChbMEHHOe 000CHOBaHIe BHECEHHOTO U3MeHeHUs.. DTH 000CHOBaHIS
IyOAUKYIOTCSL U CTaHOBSITCSL AOCTYIIHBIMHM BCEM CYABSIM M OOILIECTBEHHOCTH, a U3MEHEHHOE IPABHAO
CTaHOBHUTCS 06513aTEABHBIM AO BHECEHHS ITOCACAYIOIINX U3MEHEHMIT AHAAOTUMHBIM 06Pa3oM.

Pa6ora cyapu 6b1aa 651 OUeHD TPYAHOI. [IOAMTHKY CTpaTernyecKON POAM MEHEAXKEPOB M HHTEpPeC
IyOAVKHI OOBIYHO CAYXKHAM GBI CAEPXKUBAIOIIUM PAKTOPOM AASL U3MEHEHHsI IIPABUA, HO CYAbS He MOT 6bl
OTKAOHSTH KaXXAO€ IIPepAaraeMoe M3MeHeHHe Ha 9TOM OCHOBaHnM. OAHM MOAUTHKU ObIAO OB IIpoIie
IIPYIMEHSATD, YeM APYTHe: Aerde BbIICHUTD, KaKie AeHCTBIS IIPUBOAST K TPABMaM, YeM OLIPEAEAHTD, KaKue
HFPOKH O6AaAaIOT Ay‘IH.II/IMI/I CHOCO6HOCT}IMI/I 110 KOOPAHH&HI/II/I) HAU KaKHue CI/ITyaLH/II/I HY6AI/IKC HOKa)KyTCH
3axBaTbiBaIOIUMH. KOHQPAUKTBL MEXAY TIOAUTHKAMYA UAU NPHHLHUIIAMY TAKXKE CO3AABAAU OBl IPO6AEMBL.
Koraa HHCTpYKIHMS YKa3bIBAeT, YTO OAHA U3 ABYX KOHKYPHPYIOLIUX [IOAUTUK BAXKHee APYIOM, MOXHO
060CHOBaTb pelIeHue, IPOABHUTaoNIee H0Aee BAKHYIO, HO €CAU HEBBIIIOAHEHVE MeHee BAKHOM IOAUTUKA
Cepbe3HO MOAPHIBAET H0Aee BAKHYIO, 9TO MOXKET CTaTh OCHOBAHMEM IIPEAIIOYECTh [IEPBYIO.

IToAuTHKA IPeAOTBpAlleHUSI TPABM MOTAQ OBI TOTPe6OBaTh, YTOOBI IIPABUAA CACPYKIBAAY UTPOKOB OT
OIIACHBIX AEHICTBHIA, HAIIPIMEP, OT 6era CAMIIKOM OAU3KO K OrpakAeHui0. Cyabe, OAHAKO, OBIAO OBI TPYAHO
060CHOBaTb BbIOOP KOHKPENHOI AUCTAHIIMK KaK CTPOIO IPEAIMCAHHON OAUTHKAMHE — 9TO 3aBHCEAO
GBI OT CKOPOCTH MIPOKA, XaPAKTEPA SMU30Aa U APYTux PpakTopoB. Cyabs Mor 651 BbIPabOTATh [IPABHAO,
4YTO OTOHMBAIOMUI cYMTaeTcs B GE30IIACHOCTH, AAXKe eCAM MY OBbIA IOMMAH, eCAM 3al[UTa IIOAOIIAA
«He0OOCHOBaHHO> OAU3KO K 3200pY, YTOOBI CAeAaTh AOBAIO. HackoAbKo 6AM3KO — CAMIIKOM GAM3KO —
3aBHCEAO OBl OT 06CTOSTEABCTB KOHKPETHOTO 3IIH30AA U OT UX CBS3H C APYTHMH IIOAMTHKAMH, IOMUMO
IPeAOTBpAILEHUS] TPABM.

ITpMHIMI HEYeCTHOIO MOBEACHNs], BEPOSTHO, BbI3BAaA ObI 0COOBIE TPYAHOCTH, IIOTOMY YTO 3A€Ch
3aTParuBalOTCS. BOIPOCHI MOPAAM, 4 TAKM€ BOIPOCHI CYMTAIOTCS MeHee <«OOBEeKTHBHBIMH>, 9eM,
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HaIpuMep, BOIIPOCHI IPeAOTBpaleH s TpaBM. Ecau ObI CpeAl UIPOKOB M 3pUTeAeH He CYIIeCTBOBAAO
IIMPOKOTO COTAACHSA OTHOCHUTEADPHO TOI'O, YTO CIMTATD HEYECTHDIM, 3TOT IIPUHIJUII OKa3aACH 6bI CpaBHHU-
TEABHO OECIIOAE3HBIM AAS IIPHUHATIS peleHuil. Bbiao ObI HapyIeHneM pOAU CYyAbU IIPUHUMATD PelleH s,
HCXOAS U3 AMYHBIX CTAHAAPTOB HAU CTAHAAPTOB KaKOH-TO OAHOJ 3aMHTEPECOBAHHON CTOPOHBI — TOYHO
TaK ke, KAK HEAOITYCTUMO CTPOUTD pellleHre Ha CBOEM CYObeKTHBHOM IIPEACTABACHHH O TOM, YTO HIMEHHO
CYMTATh «TPaBMOI>»>. OAHAKO €CAM TaKO€ IIMPOKOe COrAACHE CYLIeCTBYeT, STH CTAHAAPTBI MOT'Y T HCIIOAD-
30BaTbCs, AAXKE ECAM «ACHCTBUTEABHOCTD> TAKUX CTAHAAPTOB HEBO3MOXHO IPOAEMOHCTPHPOBATH TeM
ke 00pa3oM, Kak 1 GaKThl, OIIPeAeASIOIIe IPUINHEHHE TPABMBI, U AQXKE €CAU MOPAADb TOAIIBI He SIBASIETCSI
€AMHCTBEHHO BO3MOXKHOU MAM HAVAYYIIel MOPAABIO. BIBaeT U TaK, 9TO CyAbsl apOUTP OKa3BIBAETCSI IIPAB
B OIPeAeA€HHOM pellleHHH O HeYeCTHOM IOBEACHHH, AQXKE eCAM eTO pellleHHe [TOHAYaAy HeIOIIyASpHO,
€CAM BIIOCAGACTBHH YAAETCS ITOKA3aTh, YTO M3-32 MOTHBOB MAU ITOCACACTBHI, He YUTEHHBIX TOAIIOH, AQH-
HOe [T0BeAEHHE IPOTHBOPEYHAO OOIITPUHATHIM IIPEACTABACHHSIM O CIIPAaBEAAHBOR UIpe.

6. MOXHO CKa3aTh, YTO OrPaHMYEHHOE YCMOTPEHHE CYAbH-OIIeHINHMKA 3aHUMAeT IPOMEXyTOYHOe
IIOAOKEHHEe MEXAY 6eficOOAOM U ITOAHBIM YCMOTPEHHEM OLIEHIINKA, YTO OHO BKAIOYAET B Ce0st 9AeMEeHTHI
u Toro, u Apyroro. Ho He 65140 051 OIIMOKOI CKa3aTh TO Ke caMoe 0 IToAuTHKaxX, a HUMEHHO — 4TO Orpa-
HHMYeHHOe ycMOTpeHue i [TOAUTHKU CXOXKH B TOM, 4TO B KAXKAOM CAy4ae y IPUHUMAIOIIETO PellleHHe ANIIA
ecTb orpaHuueHHoe ycMoTpeHue? He 3akarouaeTcs AM CyljecTBeHHOe pasAMYUe MEXAY STHMU ABYMs
Urpamu B ToM, uT0 B IToAuTHKAX Y CYA€Ht 0OmCcymcmeyem Kakoe-A100 ycMOoTpeHue?

Korpa MbI roBOpHM O 4YbeM-TO YCMOTPEHHM IPU HNPUHATHH PelIeHME, MBI IIOAPa3yMeBaeM, 4YTO
CTAaHAAPTBI, €CAM TAKOBbIE MMEIOTCSI, IPEAOCTABASIIOT eMy TIPABO MPHHUMATD AI0OO€E pellleHH e II0 CBOeMY
JKEAQHHIO M OTKA3bIBAIOT AI0OOMY 0py20My yIACTHHKY B IIpaBe TPeOOBATh OT HErO OMPEACAEHHOTO pelle-
HHs1. MBI MOXeM ITOAPa3yMeBaTh II0A «OrPAHUYEHHBIM YCMOTPEHUEM >, UTO CTAHAAPTBI IPEAOCTABASIOT
aKTOPY NOAHbII BBIOOP Ha KAKOM-TO dtMane AessTeAbHOCTH, KaK, HAIIpUMep, Y UTPOKa B OPUAXK eCTb NOAHAS
CB000AA PaCHIOPSIAUTHCS KAPTAMH B Pyke. BMecTO 9TOro Ml MOXKeM ITOAPA3yMeBaTh, YTO CTAHAAPTHI IIpe-
AOCTABASIIOT €My OIIPEACACHHYIO CBOOOAY B IPeAeAaX OrPaHHUEHH, KAK MTPOK B OPUAXK 00sI3aH XOAUTD
B MACTh, HO BOAEH UIPATh AIOOYIO KapTy 9TOM MACTH. Aake €CAU AeFICTBHE B IIPUHIIUIIE CBOOOAHO, OHO
MOXeT GBITh HEAOITCTUMO B 0CO6BIX OOCTOSTEABCTBAX HAM €CAM MOTHBbI AKTOPA HEIPABUABHBI (BOT 4TO
MBI HIMeeM B BHAY, KOTAQ TOBOPHM, YTO YCMOTPeHHe He AOAXKHO OBITb co 3r0ynompebaenuem). Ecau 6b1 'y
HAC IIONIPOCHAH 0OOCHOBAHHE pPeIleHHs CO CCHIAKOM Ha KOHKPETHBIE CTAHAAPTHI, MbI AOAXHDI OBIAH ObI
IPHU3HATb AOCTATOYHBIM IIPOAEMOHCTPHPOBATD, UTO ACHCTBHE TOATIAAAET II0A 0OAACTD YCMOTpPEHHS.

Cranpaprsi IToanTrk He npedocmasAsiom Cyabe HUKAKOTO BHIOOPa, AQKe OrPaHUYEeHHOTO BBIOOpA B
KAKOM-AHOO 13 9THX CMBICAOB. Ha KaXAOM XOAY UIPBI yUACTHHKY UMEIOM NPAB0 HA <TIPABUABHBI> PE3YABTAT;
HU B OAHOM CAyYae CyAbsl He FIMeeT IPaBa II0CTYTIATh II0 CBOeMY keAaHuIo. Ha kaskAoM aTarie Hy B KaKOM CMbICAe
HeAb3s1 OIIPABAATD PellIeHHe CYABU TeM, YTO OHO AeXKHT B PaMKaX ero ycMoTpeHus. TOT, KTO HaCTaUBaeT, 4To y
CYADBH €CTb YCMOTPEHIE, AOAKEH IIPEAIIOAATaTh AUDO, YTO IPUHIUIIBI ¥ [IOAMTHKY, H3AOXKEHHBIE B MHCTPYKIIY,
BOBCE He SIBASIFOTCS] CTAaHAAPTAMH, YTO HeBEPHO, AUDO YTO TaKUe CTAHAAPTHI KAKHUM-TO 00pa3oM dedexrnitbl, TO
€CTb ITO3BOASIIOT YCMOTPEHHIO IPOHUKATb HCTIOABOAB, OAArOAAPSI HEKOEH <« yTeuKe> .

Ho 410 MOIAO ObI 3HAYUTB YTBEpXKACHHE O AePEKTHOCTH CTAHAAPTOB? MOXHO BHOBb OOpAaTHTBCS 3a
OTBETOM K CTAHAAPTAM, B KOTOPBIX, KaK yTBEPXKAQETCS], «yTedeK> HeT. [IpaBriaa 6eric60Aa, KaK 1 GOABIIMHCTBA
APYTHX UI'P, TOYHO OIPEAEASIOT, KaKHe COOBITHS AOAYKHBI IMETb KOHKPETHbIE IIOCAEACTBEIST, X TOABKO COOBITHS,
yKa3aHHble B IIPABHAAX, UIMEIOT KaKoe ObI TO HY 6b1A0 3HadeHHe. CyAbH, IPUMEHSIIOLIIIe TAKIe IPABHAA, HCKAIO-
YUTEABHO 3aHMMAIOTCS aBTOPUTETHBIM KOHCHAMuposanuem GaxTa, a He ero xapakmepucmuxoi. Peaxie criopbr o
CaMHX ITPABHAAX PA3PEIIAIOTCS [0 ABTOPHTETHOM KHUTe IIPABHA. APOUTP MOXKET OTKA3aThCs IIPHMEHSITh MHAMOE
HPABHAO K CUTYAIHH, K KOTOPOM OHO OTHOCHTCSI, TOABKO Ha TOM OCHOBAHMH, YTO ITPABUAO HEACHCTBHTEABHO;
€CAH OH IIPHU3HAET er0 HeACHCTBUTEABHBIM, OH He MOXKeT IIPHMEHHTD eT0 HECKOABKO X0A0B crrycTsL. ITpasraa e
HMeIOT «Beca>. Ecau Gyaer 00HAPY»KeHO HECOOTBETCTBYE B IPABUAAX, KOHPAUKT He MOXKET OBITh paspelléH,
HCXOASL U3 «DOAbIIIeft BOKHOCTH > TOTO HAH HHOTO IMPaBHAA. Takoit KOHAUKT HAU CYIIeCTBeHHAS] HEOAHO3HAY-
HOCTB 0y0ym c4umampcsl HeAOTTyCTHMbIMHU, SKCTPEHHOM CUTYalHes, TpebyIomeil paspelieH s ITyTéM OTOBOPKU
HAU B OPraHM30BAHHbIX UIPaX BPOAE OeficO0Aa — peleHreM ACCOLIMALHI HAU KOMUTETOB, 00AAAQIOIIMX SIBHDIMU
HOPMOTBOPYECKUMU IIOAHOMOUKSMU. He Bce MrphI GpyHKIMOHHPYIOT TaK — MT'PBI ACTeH, KOTOPbIE « CO3AAIOTCA
II0 XOAY AeAd>>, Pa3Hble, — HO TAKOe AOTHYECKOe [IOBEACHHE THITHYHO AASI TIPABHA OOABIIMHCTBA UI'D.
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ITpUHUMIBL ¥ OAUTHUKY, IIEPEAAHHBIE CYABE, ACHCTBYIOT MO-ApyroMy. OHU He OIPEAEASIIOT TOYHO
HepedeHb COOBITHIL, KOTOpPble MOI'YT IIPU3BATh UX K IPHIMEHEHHIO, i A000e COOBITHE B UTPe MOXKET ObITh
PeAeBaHTHBIM C X TOYKH 3peHust. Ob6biHOo CYyAbsI 3aHIMAeTC sl IMEHHO HHTEPIIPeTALuel TP OUCXOASIIIETO,
a He TOABKO KOHcTaranuel dpaxra. Takue CTaHAAPTHL ACHCTBUTEABHO OOAAAAIOT CPABHUTEABHDBIM <« BECOM>,
M 9aCTO MIMEHHO 3TO 06CTOATEABCTBO OOBSCHAET UX IPYIMEHEHNE HAY HellpuMeHeHue. [ToanTuxy He 06s1-
3aTeAbHO IPU3HABATH HEAECHCTBUTEABHOM, YTOObI OTKA3ATHCS e€ IPUMEHATD, i OTKA3aBIIICh MOXKHO YKe
Ha CACAYIOIEM XOAY HI'Pbl HCIIOAB30BATh TOABKO €€ KaK OCHOBAHUE AASI U3MeHeHus nipaBrAa. CUTyaruu, B
KOTOPBIX CTAAKUBAIOTCSI IIPOTUBOIIOAOXKHbIE IOAUTHKY MAY IPUHIIAIIBL, He CBUAETEABCTBYIOT O HECO2AACO-
8AHHOCMU, @ HATIPOTHB IIPEAYCMOTPEHSBI CTPYKTyport urpsl. OHH He TPeOyIOT 9KCTPEHHOTO paspelleHus
3a e€ mpeAeAaMH: UX paspelneHne — 4achb CAMOM UIPBL

WTak, CymecTByeT pasAndre MeXXAy MbIIIACHIEM, IOAXOASIIAM AAS IIPUHATHUS PelleHrs Ha OCHOBA-
HUY [PaBHA, U MBIIACHUEM AASL PELIEHHS HAa OCHOBAHUU ADPYTUX CTAaHARPTOB [S]. DTu pasauuns — He
IPOCTO Pa3AMYNS B CTEIIEHU IPHOAIDKEHNS TAKMX CTAHAAPTOB K MOAEAY IIPABUA, IIOCKOABKY ¥ HUX €CTb
U cobcTBeHHble MoaeAd. Ecan ObI B coobljecTBe He CYL[eCTBOBAAO OOIIErO COTAACHS OTHOCHUTEABHO
TOTO, 9TO SIBASIETCSI XOPOIIMM 00OCHOBaHHEM pelleHHI B OTAMYHE OT IIAOXOTO 0OOCHOBAHMS ITO TAKKUM
CTaHAAPTaM, apOHTP, eCA¥ 6bI BOOOIIIE He CTaA HEAEECIIOCOOHBIM, OBIA ObI BHIHYKAEH II0AAraThCsl Ha CBOU
AWYHbIE TIPEACTABAEHIS O XOPOLIEM apryMeHTe, YTOObI 9TO HU 3HAYMAO. B TakoM cAydae yuacTHUKY yiKe
He MOTAM Obl IPeADBABASITD HpereH3ut 0 KOHKPETHBIM PelleHNsIM, U UIPa [IPeBPaTHAACh OBl B yCMOTpe-
Hue onjeHmuKa. OAHAKO U3 HAAMYHS MaKux OOLINX CTAHAAPTOB He CAEAYeT, YTO apOuTp IIoAaraerTcs Ha
CBOU AMYHBIE IIPEACTABAEHNS, K020d PelIeHHe TPYAHOe HAU cIopHOe. M Toraa, Kak Bceraa, OH HaMepeH
CTPOHTD CBOM PACCY>KACHMS HA MyOAMYHBIX,  HEe AUYHBIX CTAHAAPTAX apryMeHTAlUH, U COO6IIeCTBO
BOCIIPMIHMMAET ¥ KPUTUKYET €r0 PELIeHHe HA 9TOM K& OCHOBE. YTBEPXKACHHE O TOM, YTO IIOAMTHKY K
IPVHLVIBL — <PbIXABIE>» CTAHAAPTbI, MOKET O3HAYATh AMIIb, YTO PEIleHNs II0 HAM YacTO BbI3HIBAIOT
cropsl. DTOT PaKT BIIOAHE COBMECTHM C He MeHee BaKHBIM GaKTOM, YTO CYAbsl, He MeHee 4eM apOuTp B
OeitcO0Ae, 00s13aH HAXOAUTD, 2 YYACTHHUKYU MMEIOT IIPAaBO TPeOOBATH PELIeHNs, KOTOPOe B AAHHOM CAydYae
IPEACTABASIET HAUAYUILEe pa3pelleHHe II0OCTABACHHBIX [IPUHIIUIIOB U IIOAUTHK.

7. MOXXHO BO3PasuTh, 4TO €CAH Y apOUTpa HET YCMOTPEHUS], TO 3HAYUT M Y MEHEAXKePOB KOMITAHUIT
WA I€HEpPAAOB HeT yCMOTpeHus. KaXAblil U3 9THX AOAKHOCTHBIX AML, O0sI3aH IPHHUMATH pPelleHus,
MaKCHMAABHO OTBEYAIOLIYe ONPEACASHHOM IOAUTHKE: MAKCHMU3ALIMK IPUOBIAY B OAHOM CAy4ae, ITobepe
B BOIiHe — B APyroM. TeM He MeHee, CTPaHHO yTBEPXKAATD, YTO Y HUX HIKOTAQ HET YCMOTPEHISI; Mbl bl
TOTAQ IIPHIIAU K BBIBOAY, UTO BOOOIIE HU Y K020 Hem YCMOTpeHUs. Bo3MOXKHO, B KOHIIe KOHIIOB, YCMO-
TpeHHe IPOCTO O3HAYAET, YTO ¥ AKTOPa €CTh pellleHne, KOTOPOe MIPeACTOUT IIPHHSITH, i KOTOpOoe ellé He
OBIAO IIPUHSTO APYTHM, H 9TO He CBSI3aHO C HAAMYIEM UAU OTCYTCTBHEM CTAHAAPTOB, B paMKaX KOTOPBIX
AOAXKHO OBITb IIPUHATO pelIeHue.

AaHHOe BO3paXkeHHe TOAIEPKUBAET BKHOCTb PASAMMEHUS MeXAy cmandapmamu (KOTOpble KOHCTH-
TYUPYIOT Takve CTPYKTYpbL, KaK UIPbl M COPEBHOBAHMS M IIPEAOCTABASIOT YYACTHHKAM IIPaBO TpeboBarb
OTIpeAeASHHBIX IPUBHAETHI1 U HATPAA, 2 TAKOKe OPUIMAABHBIX PElIeHHUI, 3aKPENATIONUX TAKUE TPeGOBAHKS) 1
00s13aTeABHBIMY TIOAMTUKAM, He SBASIOUWUMUCS CTAHAAPTaMIL. [eHepaa, BeAyILuil BOFHY, 00sI3aH IIepea, Haluel
HPUHUMATD Te PelleHus], KOTOPbIe, II0 er0 MHEHHUIO, GOAbIIe BCEro CocoOCcTByIoT modeae. OAHAKO HU HArws,
HU KTO-AY00 U3 €ro IIOAYMHEHHDIX, HY BPar He UMEIOT IIPaBa TPeHOBATh KaK AOAKHOE KAKOe-AMO0 KOHKPETHOe
pemenyie. IToauTrka TOGeAB! He ASHICTBYET KaK CTAHAAPT, OTIPEASASIIOLINI TPeOOBAHYS, IPABA AU IPHTSA3AHISL.
A BOT 0roBOpéHHbIe CTAHAAPTDI ITOAUTHK 86(M0AHSI0M 3TY QYHKIIHIO.

CpaBHUTE NOAOXKEHHE MEHEeAXKepa, pellalolNero, KaKylo 3allaCHYI0 HArpapy Hy>XKHO BBIHECTH B
CUTYaI[i{, KOTAQA MEHEAXep AOAXEH BPYYUTb IIPU3, IOAAPEHHbIN OOIIeCTBEHHOCTBI), «CaMOMY LjeH-
HOMY UI'POKY KOMaHABI>». XOpOIUil MeHeAXXep OYAET OTHOCHUTBCS K KOXKAOMY M3 9THX PelleHHI TaKuM
06pa3oM, UTO TOABKO OAHO pellleHHe BepHoe (XOTsSI MeXAy HHMH eCTb BaXKHbIE PA3AHYHS B TOM, KaKOe
060CHOBaHHe pelleHus GyAeT IPHEMAEMBIM H KaK GYAET paspelnarbcsi CIOp B CAydae «HUdbeii> ). Tem
He MeHee, IIPAaBUABHO YTBEPIKAATD, 4TO Y HETO €CTh YCMOTPEHHE B [IEPBOM CAydYae ¥ HET YCMOTPEHUS BO
BropoM. Cunrars, 4TO y apOUTpa €CTh YCMOTpPEHHE, IIOTOMY 4TO y OM3HeCMeHa MAM TeHepaAa OHO eCTb
— 3HAYHT YI[YCTUTD CAMYIO CYTh UTPBI, TOT PaKT, YTO OHA IPEACTABASIET COOOM CTPYKTYPY IIPUTSI3AHHIL.

OTra BoOOpaxkaeMasi Hrpa, KOHEUHO, He EAMHCTBEHHBIH IPHMEpP MOAOGHON CTPYKTYpPhl, PyHKIU-
OHMpYIOIEH He IO IPABHAAM: APYIHE IIPYMEPBl OTHOCATCS K ONPEACAEHHBIM MOPAABHBIM CIIOPAM U
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HEKOTOPBbIM BUAAM KOHKYPCOB. BbIAO OBI CTpaHHO IOBOPHUTS, 9TO Y€AOBEK, KOTOPBLI IBITAETCS PEIUTD
CAOJKHBIIl BOIPOC IIOBEACHHS] B COOTBETCTBHU C MOPAABHBIMH CTaHAAPTAMU CBOEIO COOOLIECTBA, AU
COBEpIIAET ACHCTBHUS B KOMUTETE, HA3SHAYEHHOM AASL IPHCY>KACHVS [IPEMUH 32 AY4IIYIO PaboTy 110 ompe-
AEAEHHOMY I0PUAMYECKOMY BOIIPOCY, 06AaA2€T YCMOTPEHHEM, HE3aBUCHMO OT TOI'0, HACKOABKO CAOYKHBIM
HAYL CIIOPHBIM SIBASIETCSL €T0 PELIeHHe.

8. Mos 1eAb AO CHX IIOP 3aKAIOYAAACH B TOM, YTOOBI KPUTHKOBATD HEsABHOE OCHOBAHUE apIyMeHTa O
«TPYAHbIX CAYYasiX> : [IPEAIOAOKEHHE O TOM, YTO eAUHCTBEHHBIMU HACTOSIINMI CTAHAAPTAMHU SBASIIOTCSI
IIPaBHAQ, U YTO €CAU OOBSICHEHNUSI, AABaEMBbIe CYAbSIMHU B TPYAHBIX CAy4asix, BOOOIIE CYMTATh CTAaHAAPTAMH,
TO MX Hy>KHO PaCCMaTpPHBATh KaK «MCIIOPYEHHbIE» [IPABUAQ, YKAOHSIOIIMECS BAPUAHTBL, KOTOPbIE HEBO3-
MOXKHO IIPUMEHSTH 6e3 OIpeAeAEHHOM Mepbl yCMOTPeHHsL. 51 [TOAAralo, XOTs He MOT'Y 3AeCh 9TO [IOKA3aTh,
9TO TPYAHBIE CAyYau B IpaBe, KaK ¥ B [IOAMTHKAX, PELIAIOTCS IOCPEACTBOM IPUMEHEHHs CTAHAAPTOB,
OTAMMHBIX OT IPaBHA [6].

PasymeeTcs], 51 He YTBEPIKAQAIO, YTO IPaBo U ITOAMTHKY H30MOPQHEL, M 9TO KXKAOE 3HAUUMOE UHCTHUTY-
LMOHAABHOE UAU POPMAABHOE CBOMCTBO MPaBa MMeeT aHAAOT B Boobpaskaemoii urp [7]. [aaBHOe oTAMuME
AASL TEKyLIEH LIeAN 3aKAIOYAETCSL B TOM, YTO y CYAbH HET aBTOPUTETHOIO PYKOBOACTBA, MCUEPIIBIBAIOLIE
HEePEYHCASIIOLIEr0 CTAHAAPTBHI, HA OCHOBAHMU KOTODPBIX OH AOAXKEH IPUHMMATh pemeHue. Ecau 651 cyaps
6bIA CBOOOAEH BbIOMPATH CBOY AMYHbIE [IPEATIOYTEHUS B Ka4eCTBE IIPABOBBIX CTAHAAPTOB, TOIAQ ACHCTBU-
TEABHO €ro pelieHust 651au 651 ponsBoAbHBIMA. Ho 9710 He Tak. OH IOAYMHSIETCS OCHOBOIIOAArAIOLIEMY
IPUHLIAITY, YTO AOCTATOUHbIE OCHOBAHMA CYACOHOTO PelLlIeHNs AOAXKHDI ObITh ITyOAUIHBIMY CTAHAAPTAMY,
a HEe YaCTHbIMU HPCAYGG)KACHI/IHMH. %1 OH ITOAYHHSIETCS HPI/IHHI/IHaM, OHPeAeA}I}OH.II/IM, KAaKOBbI UCTOYHUKHN
TaKNX CTAHAAPTOB, M KaKUM 00Pa3OM OHHM MOTYT GbITb HCIIOAB30BaHbI B Cyae [ 8].

MO3KHO BHIAEAUTD TPU BO3MOXKHBIX HCTOYHUKA AOITYCTUMBIX CTAHAAPTOB. BO-I1epBbIX, 9TO CTaHAAPTHI
Haropo6ue «HUKTO He AOAXKEH H3BAEKATh BHITOAY U3 CBOETO COOCTBEHHOrO IPOCTYIKa» 1 «Hecosep-
LIEHHOAETHHE HAXOAATCS [IOA OIIEKOM 3aKOHa», KOTOpble HAIIOMUHAIOT KHIDKHBIE [IPABHMAA TEM, YTO
MHOT'OKPAaTHO MCIIOAB30BAAMCH AASL OOOCHOBAHUS CYA€OHDIX PElLIeHNI, U CYAbS OIPeAeAseT HX 3HAUU-
MOCTb ¥ 065eM C Y4ETOM COOTBETCTBYIOLINX AeA. Takye CTaHAAPTbI He SIBASIFOTCS IPABUAAMU - HEKOTOPbIE
AIOAM BCE 5K€ M3BAEKAIOT BBITOAY M3 CBOMX IIPOCTYIIKOB, AAXKE B CYA€, & HECOBEpLIEHHOAETHHE UHOIAA
[POUTPHIBAIOT ACAQ, - OAHAKO IPEALIECTBYIOLIUE AEAQ MOTYT CAYXKUTD IIPELEACHTOM AASL HX IIPUMEHe-
HsL. AT060¥ TAKOM CTAaHAAPT MOXKET YCHAUTDCS, OCAAOHY T AU UCIE3HYTh, IOCKOABKY [IOKOAEHMS CYAeil
OYAyT peliaTs, YTO KaKHe-TO HOBbI€ CTAHAAPTHI AUOO YCHAMBAIOT €I0, AK6O AOAJKHBI MMETh IIPUOPUTET
HaA HUM.

Bo-BTOpBIX, OIIpeAeASHHbIE MHCTHTYTHI B KIKAOM COODILIECTBE YIIOAHOMOUYEHBI $OPMYAHPOBATH CTAHAAP-
TBI OT €T0 UMEHH. A\AsI HAC CETOAHS TAKMMU HHCTUTYTAMH SIBASEOTCS 3AKOHOAATEABHDIE OPTAHbI, ICIIOAHUTEABHAS
BAACTb ¥ AMUHHCTPATHUBHBIE BEAOMCTBA, a TAKOKE CaMa CyAeOHAS CUCTEMA B TOM CMBICAE, YTO «HOBBIA>» CTaH-
AAPT MOYKET OKA3aThCs] IIPABUABHBIM 0600ILEeHVEM PELIEHUI [0 APYTHM CTAHAAPTAM B HHbIX ACAAX.

Yarne Bcero cyabst OOPaTUTCs K 9TUM ABYM UCTOYHUKAM — «CTapbIM» M «HOBBIM» cTaHAapTaM. OpHaKo
MHOTAQ OH AOAKEH IIPH3HATb M TPETHil MCTOYHUK: CYXKAEHIL BCETO COOOLIECTBA MAU OLPEACASHHOTO ero
cermenTa. Cyp O6paIaeTcst K TAKUM CY>KAEHISIM, KOTAQ OTBEPIaeT KOHKPETHBIA PE3YABTAT MAM IIPABHUAO KaK
HECTIPaBeAAMBOE, a TAKXKe KOTAA boAee SIBHO CChIAaeTCsl Ha Maeabl obmectsa [9 ). [IpusHanue 3TOro MCTOYHUKA
He 03HAYA€T, 9TO BCe IIPABOBbIE CTAHAAPTBI AOAYKHBI OBITH HOIYASIPHBIMU, BEAD 9TO BCEI'O AUILD OAMH U3 UCTOY-
HUKOB; 1 BOBCE He 03HAYaeT, YT0 IpeobAaparoiee 00LIeCTBEHHOE MHEHIE AOAKHO CTAHOBUTBCS 3aKOHOM, TaK
KaK MOT'YT BO3HHUKATb [IPOTHBOPEULL C MHBIMY CTAHAAPTaMHU. A ASI AF0OOT0 0OLIIECTBA 3A€Ch BCTAIOT ABA IIPUHIIH-
IIUAABHBIX BOIIPOCA: HACKOABKO BEAUK AOAXKEH OBITH KOHCEHCYC, YTOOBI TOSULISI CTOPOHHUKOB CTaAd MHEHHEM
coobmecrBa? AOAKEH AM KAKOM-AHOO CerMeHT OOLIeCTBa, HCXOASL U3 OCOOBIX MHTEPECOB, CIIOCOOHOCTEN HAU
IIPHBHUAETHIL, 06AAAAT IOAHOMOYKEM POPMYAHPOBATD CTAHAAPTHI AASL BCEX?

T BOIPOCHL, PABHO KAK ¥ aHAAOTMYHBIE BOIIPOCHl OTHOCUTEABHO TEKCTYAAbHBIX X HHCTUTYLIUOHAAD-
HbIX NCTOYHUKOB IIPaBUA, OTHOCSTCS K HOPMATHBHOM I0pucnpyaeHiu. HekoTopbie U3 HUX, [0 KpaitHeil
Mepe Ha KaKOH-TO IEPUOA, YAy T peleHbl BHYTPH COOOIIeCTBA M TAKUM 00Pa3soM AASL CYABH, KaK HATIpUMeEP
001V IPUHIIAI BEPXOBEHCTBA 3aKOHA B IIPEACAAX KOHCTUTYLIMOHHbIX OTPAaHNIEHH, U IIPUHLIUIL O TOM,
YTO HU OAMH COLIAABHBII KAACC He MOXXeT pOPMYAUPOBATb CTAHAAPTHI, OOs3aTEABHBIE AASL BCEX, TaKUe
BOIIPOCHI AASI HAC CEITYaC PelIeHbL APyrue 5xe MOI'YT AOATO OCTaBaTbCsl OTKPHITBIMH, HAIIPUMED, BOIIPOC
0 TOM, AOASKHBI AVl 9THYECKUE HOPMBI MOPAABHBIX AMAEPOB PACCMATPUBATHCS KAK HOPMbI BCETO O6OI1eCTBa;
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M TaKue BOIPOCHI OYAYT, MAU AOAXKHBI OBITD, IIPEAMETOM IIOCTOSIHHOM AUCKyccuu. FIHOrAQ KOHKpeTHOe
AEAO MOXET BBIHYAUTb CYABIO 3QHSATBCS IOAOGHON AMCKyCCHel, (aKTHIeCKH peuiumb COOCTBEHHO
IOPUAMYECKUI BOIIPOC [10]. Ho aaxe Toraa CYAbsl, CYMTAIOLIMM, YTO CTOAKHYACS C TaKOM AMAEMMOM,
He MMeeT IIpaBa BRIOUPATb OTBET, HCXOAS M3 AMYHBIX OCHOBAHUIL, HU 3A€Ch, HU Ha AI0OOM APYTOM 3TaIle
CBOHX Pa3MbIIIAEHHI; OT HETO OXXUAAIOT TOTO JKe, 000CH06b18aMb PellleHHe C OIIOPOi Ha HAMBAXKHEHIIIIe
00IecTBeHHbIe MTPEACTABACHHS O COIJMAABHON M IOAHTHYECKOH CIPABEAAUBOCTH. Aaxke 3AeCh, MHade
FOBOPSI, OT HETO OXKHAQIOT Ap2yMeHmayul, OIMPAIOLIelCs Ha ITyOANYHbIE, d He YACTHBIE CTAHAAPTHL AaKe
B TaKOM CAy4Yae, €CAU peIlleHHe TI0 AeAY ACMCTBUTEABHO 3aBUCHT OT BOIIPOCOB IIPaBa, Y OAHOM U3 CTOPOH
OyAeT IIpaBo TPeOOBAHMUS, B CYABSI AOAXKEH IIOIIBITATHCS BHIHECTH «IIPABUABHOE> PelleHHe.

9. HexoTopsle ckasxyT: BO3MOXHO, OIIHOOYHA CaMa TEOPHsI, COTAACHO KOTOPOF CYABH OCYIeCTBAS-
IOT YCMOTpeHHe BCSKMI pas, KOTAQ X pellleHHs He AeTepMMHHpOBaHbI npasuaamu. Ho, HecomHenHo,
Cyujecmeyiom CAydau, KOTAQ CYAbsI BbIHYXKAEH CAeAaTDb BIOOP. FIHOTAQ HOpMaTHBHBIE CTAHAAPTBI, IPU3HA-
BaeMble PEACBAaHTHBIMHU, HAXOASATCS B C1110Ab TOHKOM PaBHOBECHH; HHOTAA BOIIPOC O TOM, IIPEACTABASIET AU
OIpeAeAEHHAS TIOAUTHKA CIIPABEAANBOE BbIPRKeHHE OOIeCTBEHHOTO CYXKACHIIS, BBI3BIBAET MaKiie CIIO-
PBL, 9TO OXKUAATH OT CYABH 4er0-AH00, kpome BbIOOpa, beccmprcaeHHO. CyaeOHOE yCMOTpeHNUe, BO3BMOXKHO,
BCTPEeYaeTcs pexke, 4eM yTBEPKAAAM HEKOTOPbIE SHTY3HACThI; HO Pa3Be He CTOAD )K€ HEARTIO YTBEPXKAATD,
4TO YCMOTPEHHIO 606C€ Her MeCTa B IIPaBOBOM BCEACHHOM?

OTO apryMeHT, OCHOBAaHHBDII Ha CYIIleCTBOBAHHH 0CO0eHHO TPYAHBIX AeA. EcAr mOHMMATD ero 6yKBaAb-
HO, TO OH CBOAMTCS K CACAYIOIIIEMY: B KAKOF-TO MOMEHT, KOTAA PellleHHe CTAHOBUTCS BCE H0Aee CAOXKHBIM
HAU CIIOPHBIM, POAb CYABH M OKHAQHIS OOIIeCTBA MEHSIIOTCSI TAK, YTO OT CYABH YK€ 0%tidaron BbIHeCeHHs
pelleHrs Ha OCHOBE AMYHBIX IIPEAIIOYTEHUM, 3 CTOPOHBI HEPECMarm umems npaso Ha KaKOU-TO OIpe-
AeAéHHBI pesyabrar. COrAaCHO 9TOM TOUKE 3peHMs, IPABO B KOHEYHOM CYETE CTAHOBUTCS IIOAOOHBIM
«OI'PaHUYeHHOMY YCMOTPEHHIO CYABH B beficboAe>: cyuyecmsyem 06AACTD, B KOTOPOIL CYAbe AO3BOAEHO
IO CBOEMY YCMOTPEHHIO IIPUHATD TO MAM HHOE pellleHHe — 06AACTb He YAAPOB U IPOIYIeHHBIX MsTuel,
a 0COOEHHO TPYAHBIX ACA.

MOXHO IIpeACTaBHUTb cebe PABOBYIO CHCTEMY, KOTOPAst BKAIOYAEeT 30HY YCMOTpPEHHsI, HACTYIAOLIYIO
OCAe OIpeAeAEHHOrO ypoBHs caoxHoctu [11]. Ho B Hameil npaBoBoii cucreMe HUYero mop06HOTO
HeT. CyAbH HepeAKO IIPU3HAIOT, YTO HEKOTOPbIE PELIEHHUSI AAIOTCSL UM C TPYAOM, & HHOTAQ, XOTSI OOBIMHO
Heo(UIIMAAbHO, TPU3HAIOTCS, YTO OTAEAbHbIE PEIlIeHNs] OCHOBAHbI HA «AOTaAKaX>» HUAM «HHTYUTHUBHBIX
omyeHusIx>». [ToA06HOe IpU3HAHIE CACAYeT IOHUMATh TaK: CYAbSL, IIOAATAIOLIN, YTO CYIeCTBYET 8ep-
HOe pellleHune, UCIbIThIBAeT TPYAHOCTb B pOPMYAMPOBAaHMH OCHOBAaHHI! CBOeH YBEpEeHHOCTH U He BIIOAHE
yBEpEH, YTO 9TH OCHOBAHUS YOEAST APYTHX. OTO He O3HAYaeT, YTO OH OTKA3aACS OT IIOIBITKU HAMTH
IIPaBUABHOE pellleHHe U Telepb MPOCTO BhIPAXKaeT AUYHOE IPeANIOYTeHHe — YCAOBHOE CyAeficKoe Hpa-
BUTCS A He HpaBuTcs [ 12]. 1 y>k KOHEYHO 9TO He 03HAYAET, YTO CTOPOHBI [IPEBPATHAKCH U3 YIACTHHKOB
Iporiecca B IIPOCHTeA€lt, OYATO OCY>KAEHHDIe, OKMAatomue npurosopa. CyaeOHast AAeMMa BO3HHKAET
HMEHHO IIOTOMY, 4TO CYAbSI He Umeern npasa CMeHUms POAb, KOTAA €r0 COOCTBEHHAS 3aAaYa CTAHOBHUTCS
CAMIIIKOM TPYAHOI1: OH 005I3aH IIPOAOAXKATD, AQKe €CAU €0 THIIOTEe3bI CTAHOBSTCS BCE 6OAee COMHHTEAD-
HBIMH, 2 PACCYXKAEHIS BCé 60Aee IMATKUMIL.

ApryMeHT, OCHOBaHHBIIT Ha 0COOEHHO TPYAHBIX AEAAX, SICHEee BOCIIPHHUMAETCS B IIEPEHOCHOM, d He
OYKBaABHOM CMBICA€, €CAV IIOHMMATb BBIOOP KAK YKa3aHuUe Ha TO, 9T0 BO MHOTHX CAYYasIX CYAbSI HE CMOXET
060CHOBaTb CBOE pellleHre TaK, YTOObI YOEAUTH TeX, KTO U3HAYAABHO ObIA C HUM He COTAACEH; U B 9TOM
CMBICAE MOXKHO CKa3aTh, 4TO OH KAk Ovi BEIOMpaeT pemeHre. DTa MeTadpopa MOXKET OBITh TOAE3HOI, HO He
CA@AYeT ITPEATIOAATaTh, YTO ONUChIBaeMAas el0 CMEHa POAeH AeHCTBUTEAbHO MMeeT MecTo. B upesprryaiino
TPYAHBIX AEAAX, TaK JKe KaK M B CAMBIX IIPOCTBIX, BhIpasKeHHe «CYAeHCKOe YCMOTpeHue » HeBePHO OIMChI-
BaeT CYIJHOCTD CyAeOHOTO AOATa.

10. D10 HCKaKeHHe HeAb3s CUMTaTb Oe3BpeAHOR ommbkoil. OHO MOPOAMAO HAM YCHAHAO TAKHe
[pPOOAEMBI, KaK <«COTAACOBAaHHE» CYACOHOIO IIPaBOTBOPYECTBA C AEMOKpATHEH, MOPAABI0 HAKA3aHUS,
HPEATIOCHIAKAMH MHAMBHAYAAbHON OTBETCTBEHHOCTH M C HAIIMM IIpeAyOeXAeHHeM IIPOTHB 00pamHoii
cuAbt 3akoHd. OHO MCKA3HAO U HRIHEIHIOK BAXKHYIO AUCKYCCHIO O TOM, AOASKHBI AU ITPUHITUIIBL, HA KOTOPBIX
OCHOBBIBAIOTCSL CYACOHBIE pelleHys], ObITh «HeHTPAABHBIMI>, AFICKYCCHIO, B KOTOPYIO HbIHE BKAIOYAeTCs,
HAIIPHIMep, CTaTbsI OBIBIIETO AeKaHA IOPHAMYECKOTO paKyabTeTa I peacepareas PepepasbHOro Ameaasim-
onnoro cyaa CIIIA, o3araaBaeHHas «3asBACHHE B 3AIIUTY HEMPUHIMITUAABHOTO pemeHus> [ 13].
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Boaee Toro, 1 9TO XyXKe, Takoe 3a0AY)KAEHHE MeIlaeT Pa3MbIIIACHHSIM HaA [PABOBBIMU BOIIPOCAMH
IIepBOCTEIeHHOr0 HHTepeca ¥ 3HaUeHMUs, Hap <« OTKPHITBIMU BOIPOCaMK>»> O $OPMUPOBAHUY, TPU3HAHUU
U IIpUMeHeHHH OOIIeCTBEHHbIX CTAHAAPTOB, O KOTOPBIX YKe IIAa pedb. B Aydimem caydae OHO YBOAUT
00CyXAeHUE B CTOPOHY, IIpeBpAIlasi ero B OIHCAHKE TOTO, YTO «AEAAIOT CYABU>, TeM CaMbIM YIIyCKas
CYTb peaAbHBIX IIPOOAEM, CTOSIIUX U [IePeA CYAbEH, U Iepep obmecTBOM. B xyAlleM cAydae OHO BOBCe
OAOKHpYeT Takoe 00Cy>KAEHIe, BbIAABASI Ce0s1 3a OTBET.

HakoHell, UIMEHHO OHO OTBETCTBEHHO 3a TO HAIpsDKeHHe, C KOTOPOro ObIA HAyaT pasroBop:
HAIIpsDKEHHEe MeXAY OOILieCTBEHHBIMM OXHAQHISIMU M aKapeMHdecKuM orpuuanueM. IIpeacraBaeHue
HeCIeIMAAKMCTa O IPaBe OCHOBAHO Ha IPMHIIMIIE, YTO CYAbSl HUKOTAQ He BIIpaBe MCIIOAb30BaTh AUYHOE
HpeAybexxAeHre BMeCTO 00IeCTBEHHOIO CTAHAAPTA B KadecTBe 060cHOBaHus perenust. Ecan mpodeccu-
OHAABHOE COOODIIeCTBO IIePeCTaHeT CTPEMUTDCS K CACAOBAHUIO 9TOMY IIPHHIHUITY, @ OOIIECTBO OXUAATH
ero COOAIOACHMS, TO TaKOe IIPeACTABACHHE OKAKETCS] OTMEHEHHbIM. JTO HCKAKEeHUe OIIACHO TeM, UTO
CIIOCOOHO CaMo ce6st OCYII[eCTBUTD, U3MEHHB CaM IIPeAMET OIMCAHMSL.

Ilpamevanus

1. K 4rcAy BUAHBIX [IPEACTABUTEACH, IPUAEPKUBAIOIINXCS AAHHON IIO3ULMH, MOXKHO OTHECTH CTOAb
pasubix duryp kax cap Axon Caamona (Glanville Williams, Salmond on Jurisprudence, 11th ed., Sweet
& Maxwell, 1957, p. 44); Pocko ITayna (An Introduction to Philosophy of Law, Yale Paperbacks, 1959,
ocobenno p. 59-64); Benpxamun Kapposo (The Nature of the Judicial Process, Yale Paperbacks, 1960,
ocobenno aexrus I11); Moppuc P. Kosu (Reason and Law, Collier, 1961, p. 11); Kapa Aaeseaann (The
Common Law Tradition: Deciding Appeals, Little Brown, 1960); u L. A. A. Xapr (The Concept of Law,
Oxford, 1961, ocobenno p. 124-132). [To MHeHHIO aBTOPa, KHUra XapTa SIBASETCS OAHOM U3 CAMbIX BaX-
HBIX ¥ IPOBOKAL[IOHHBIX B AUTepaType 1o raocoduu npasa. Kax 6yser nmoxasaHo, aBTOp IPUHUMAET B
Ka4eCTBe OCHOBHOI'O TE3HC 9TON KHUIH, YTOOBI IPEATIOAOSKHTD, YTO BBICKA3BIBAHMS XapTa O CYAEHCKOM
YCMOTpPEHUH U BEIOOPe MeHee YAAUHBL.

2. ABTOpBI, IpUBeACHHbIE B IPUMeYaHUHU 1 Bblllle, U APYTHe CIEI[UAAUCTDI, FOBOPSIIIE O CYACHCKOM
YCMOTpPEHUH, He HIMEIOT B BUAY, YTO CYAbSI AOAYKEH KOTAQ-AMOO IIPUHIMATH pelleHne IpuxoTAnBo. OHu
FOBOPSAT O CYACOHBIX TPAAULIMAX, PEMECAE HAM ADYTHX OIPAHMYEHHAX, KOTOPbIE «OrPAaHMYUBAIOT> HAK
«CAEPKHBAIOT>» 9TO yCMOTpeHue. U roBOpAT 0 «XOpoIueM> CyAbe, KOTOPBIA GYAET MCIIOAB30OBATh CBO&
YCMOTpeHHUe TaK, YTOOBI Ay4llle CAY>KUTH cBoeMy obmecTBy. Ho roBopst 0 cyabe, CTOAb OrpaHUYEHHOM U
CTOAB IIPEAAHHOM, KaK BCE XK€ OCYIIECTBASIONEM YCMOTPEHIe HAH BBICTYIAIOLIEM B KadeCTBe 3aKOHOAQ-
TeAs], OHU IIOAPA3yMEBAIOT He TOABKO TO, YTO OH AOAXKEH IIPOTHO3UPOBATh AU BHIHOCUTD CY)XKACHIS IIPH
IPYMEeHEeHHU CTAHAAPTOB, HO 9TO B O0AAQCTH YCMOTPEHNS OH BOBCE He 00S5I3aH IPUMEHATh KOHKPETHBIE
CTaHAAPTHL.

3. Hart, op. cit., pp. 138-144.

4. 910 — nenTpasbHas MbicAb AreBearuna (op. cit.). IHTepecHo comocTaButh ero paboTy ¢ TpyAOM
Xapra. XapT CTpeMHTCs IIOKa3aTh, KaK [IOBEACHHE CYACH PEryAUPYeTCs CTAHAAPTAMH, HO IpeKpallaeT
HCCAEAOBaHHE B TOT MOMEHT, KOTAQ IIOBEACHUE IIePeCTaéT PeryAHpOBaThCS MPABHAAMU. AAeBEAAUH
HAYMHAeT TaM, TAe XapT OCTAHABAUBAETCSI, HO UIET CKOPee METOADI IIPOTHO3UPOBAHMUS TOTO, YTO OYAyT
Aeaatb cypapu. O6bepnenne mopxoA0B Xapra u AAeBeAAHHA AAAO OB 06CYXKAEHVE He «OPHEHTHPOB
IPEACKA3yeMOCTH », & HHBIX [IPABOBBIX CTAHAAPTOB, OTAMYHBIX OT [IPABHUA.

5.  «Aormyeckoe» MOBeAeHHE IPHUHIUIOB M IOAUTHK TAKKe B HEKOTOPOMH CTelleHH OTAMYAETCS
ApyT oT Apyra. CpaBHHTe BUADBI apIyMeHTALMH, COOTBETCTBYIOIIYE TIOAUTHKE YCTPAHEHHUs HeCIIOPTHB-
HOTO IOBEAEHHUS, C TEMH, KOTOPble COOTBETCTBYIOT IPHHIHITY, COTAACHO KOTOPOMY TaKOe HOBEACHHe
SIBASIETCSI HEIIPABHABHBIM U AOAXHO OBITH HakasyeMo. 1 ecTb ApyTEIe BUABI CTAHAAPTOB, ACHCTBYIOILVE B
3aKOHOAATEABCTBE, ECAU HE B IIOAUTHKE, KOTOPbIE BO3MOXKHO BCE €llje IMEIOT PA3AUIHOE «AOTHYECKOe»
[OBeAEHNE: HA[PUMep, «MAKCUMBbI>», KOTOPbIE AlleAAMPYIOT K IIPUHIIUITY «IIPH IIPOYUX PABHBIX YCAOBU-
sax». IToapo6Has nHPOpMALK 06 ITHX Pa3AMYMAIX MOXKET ObITh HHTEPECHOMN, AAJKe BBITOAHOM, XOTS OBLAO
OBI TAYIIO CIIOPHTD O KAACCHUKALINY PAAU Hee CAMOIL.

6. 5 roBopr0 060 BCex AeAax, B KOTOPBIX O CyAbe TOBOPSIT, UTO OH «IIPHHHUMAET 3aKOH>, ACHICTBYS
IO CBOEMy YCMOTPEHHIO. B IopHCIIpyAeHIIU eCTb CAyYaH, HALIPHMeP, B OeiicO0Ae, KOrAQ AOAXKHOCTHBIM
AMLIAM [PSIMO IIPEAOCTABASIETCS CBOOOAA ACHCTBUII - CyAbe, HAIpUMep, [P HAa3HAYEHUH HAKA3AHUS U B
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HEKOTOPBIX APYTHX BOIIPOCAX, CBA3AHHBIX C HCIIPABACHKEM IIOAOXKEHHS HAM IIPOLieAY PHBIME BOIIPOCAMH,
a TaKke apOUTPY P OT3bIBE OPUIIHAABHDIX AHI] U B HEKOTOPDIX AUCIIHIIAMHAPHBIX BOIIPOCAX. DTO yCMO-
TpeHHUe OCYIeCTBASETCS B OIIPEACACHHBIX IIPEACAAX M M HeAb3s 3A0YIIOTPEeOASITH, HO MBI ObI He CKa3aAH,
9TO YYACTHHMKH UMEAM IIPaBO Ha Kakoe-AHOO KOHKPeTHOe pellleHre B AAHHOM Borpoce. £ mpoursopu-
POBaA BOIIPOC O TOM, BIIpaBe AU CYAbSI, IPUCSDKHBIE MAM CyAeOHASI 9KCIIEPTH3A [0 CBOEMY YCMOTPEHHIO
OIIPEAEASTD, «YTO IPOU3OIIAO> He IIOTOMY, YTO 5 XOUY CKa3aTh, YTO OHHM ITO AEAAIOT, @ IOTOMY 4TO HeT
MeCTa AASL PACCMOTpPEHHS 9TOT0 Bonpoca. TOYHO Tak ke st XOTeA OBl HCKAIOUHTD poAb Bepxosroro Cyaa
IIPU PACCMOTPEHHH KOHCTHTYIIHOHHBIX A€A, BRIXOASIIINX 32 PAMKH AAHHOTO 3cce. CyimecTByeT obmenpu-
3HAHHOE MHEHHe, 4TO 9Ta CyAeOHas QYHKIMS YHUKAABHA, M PACCMOTPEHHE PEATIOAATAeMbIX PA3AMYHMIL B
AQHHOM CAy4ae GBIAO ObI HELjeAECOOOPa3HBIM.

7. B paAbHefiIIeM st HCXOXY U3 IIPEAIOAOXKEHHS 00 OAHOM CXOACTBE: 3aKOH, IIOAOOHO UI'paM U KOH-
KypcaM, SIBASIETCSI MEXaHM3MOM IPEAOCTABACHHS IIPaB, U S IBITAIOCh IPEACTABUTh KAPTHHY CyAeOHOM
IPAaKTHKH, COOTBETCTBYIOIIYIO TOMY IIPEATIOAOXKEHHIO. 51 He BepIo, 4TO yueHbIe-FOPHCThL, KOTOPbIe TOBO-
PSIT O AUCKPELIH CyAei, HAMEPEHbI OTPUILIATD, YTO 3AKOH SBASETCS TAKAM MEXQHU3MOM (32 HCKAIOUEHHEM,
BO3MOJXKHO, yKa3aHHOTO B IlyHKTe 9 HIDKe), XOTsI, KOHEeIHO, AUCKPeLHs B IIpaBe, KaK U B UrPaX, O3HAYaeT
OTCYTCTBHE CTAHAAPTOB, M CACAOBATEABHO dAeMEeHTAPHbIX OrpaHnyeHuil. HecoraacoBaHHOCTb BO3HUKAET
U3-3a TOT'O, YTO OHU He )KeAAAH IIPU3HABATH B KAUeCTBE CTAHAAPTOB YTO-AH00, KpOMe IIPaBUA, pa3paboTaH-
HBIX 3aKOHOAQTEABHBIMU OPTaHAMH U CYAAMH, B 9TO IIPHBEAO K IIPOOAEMaM U IIPOTUBOPEUHSIM, O KOTOPHIX
rosopurcs B myHKTe 10 Hinke.

8. DBe3ycAOBHO, CyljecTByeT Ba)KHAsi B3aHMOCBSI3b MEXAY CyA€OHBIM INPU3HAHUEM IOAMTHKH H
HPHHIHIIOB, 1 HHCTUTYLHOHAABHBIMU HAY O0Ie CTBEHHBIMU HCTOYHUKAMHE TAKHX CTaHAAPTOB. CyaebHOE
IpHU3HAHUE OOBIMHO YKPEIIASET U AeAaeT 60Aee YeTKUMHY IIPU3HAHHBIE CTAHAAPTBHI, XOTSI OHO MOXKET UMeTb
IPOTHUBOIIOAOXKHBIH 9 PeKT, KOrAd OHO OIIMOOUHO IBITAETCSI YCTAHOBHUTD B KadeCTBe IPHHIUIIA COO0IITe-
CTBa TO, YTO HA CAMOM A€A€ ABASIETCS CIIOPHOM AOKTPUHOL.

9. J10 0bCy)AEHHUE 3aTparuBaeT 3HAMEHHThIe IPOTHBOPEUMS O COOTHOIIEHUH IIPaBa K MOpaAx. B
OTA@ABHBIX CAYYasX B HEKOTOPBIX BUAAX AGA MOPAAbHblE IIPUHIHIIbI, IPUHATHIE B Ka4eCTBE CTAHAAPTOB
B coobIecTBe, GYAyT BBICTYIIATh B KAYECTBE BECKMX OCHOBAHMIT AASI IPHHSTHS IOPHANIECKOTO PelIeHH s,
TOYHO TaK JKe KaK B MHBIX CAYYasX B APYTHX BHAAX A€A CTAHAAPTHI OYAyT yCTAHOBAEHBI HHBIM 0Opasom. B
3TOM CMBICA€ TaKUe IIPUHIIAIIBI SIBASIOTCS YaCTBIO [IPABOBOI CHCTEMBbI, €CAU BOOOIIje II0A€3HO TOBOPHTD
0 IIpaBe KaK O CHCTeMe, I OAHO3HAYHOe YTBEP>KACHHE O TOM, 4TO IIPAaBO M MOPAaAb — 9TO OTAEABHBIE
CHCTeMbl, BBOAUT B 3a0Ay>KACHME.

10. O6AacCTD YACTHOTO IIPABa, HA3bIBAEMAs < KOAAMBHOHHBIM IIPABOM>>, SIBASIETCS TOM Cepoii, B KOTO-
PO¥t CyAbH B HACTOsIIIee BPeMs BBIHY>KACHBI PaCCMAaTPHBATh I0pUAMYEcKUe Bompockl. CMoOTpHTe AeAd M
cTaThy, nuTHpYyemble B Aeae Pearson mpotus Northeast Airlines, Inc., 309 F.2d 553 (1962).

11. HesicHO, Kak CTOPOHHHKH ITOAOGHOTO ITOAXOAQ [IPEAIOAATAIOT MIOBEACHHE CYABH 32 IIPEACAAMH
9TOM TOYKH. AOAKEH AU OH IIPOCTO COOOILIATH O CBOEM IPeAyOeKACHUH, YTOObI PEAYIIPEAUTh MHUP O
ero CyIjeCTBOBAaHMUH, HAM XK€ IPUBOAUTD B €ro0 3alJUTy apryMeHThI? B mocaepAHeM cAydae — KaKoro popa
aprymeHTsI? Beab €CAM ApIyMeHTHI IO-TIPEKHEMY TPeOyIOTCS, H3MEHHAACh AM HA CAMOM AEA€ POAD CYABH?

12. BaKHO pa3AMYaTh CAyYad, KOLAQ CYAbSI BBIPAXKaeT COOCTBEHHBIE B3IASIABL, IIOAArasl, YTO OHU
COBIIAAQIOT CO B3TASAAMH BCETO COO6IECTBa, YAEHOM KOTOPOTO OH sIBASIeTCs (M HeT HUKAaKMX OCHOBaHHUI
TIOAAraTh MHOE), ¥l T CAyYaH, KOTAA CYAbSI BBIPaXKaeT M BONAOILAeT CBOM B3TASIAbL, He yUUTBIBAS, ABASIOTCS
AU OHH ACHCTBHTEABHO PeIpe3eHTaTUBHBIMH.

13. Clark, «A Plea for the Unprincipled Decision», 49 Virginia Law Review 660 (1963).
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NEUROLAW STUDENT WORKSHOP 2025
AT THE MAQSUT NARIKBAYEV UNIVERSITY

A.B. DIDIKIN, Doctor of Philosophy, PhD in Law, Professor, Higher School of Law Maqsut Narikbayev University (Astana,
Republic of Kazakhstan), Head of IVR Division in Central Asia E-mail: a_didikin@kazguu.kz

In the autumn semester of the 2025-2026 academic year the Research School of Legal Theory and
Legal Philosophy together with the Central Asian Division of the International Association for the Phi-
losophy of Law and Social Philosophy (IVR) organized an academic event for students — the Neurolaw
Student Workshop.

Students preparing their graduation theses on the influence of neuroscience research results on
jurisprudence had the opportunity to discuss their findings and analyze scientific sources on the sub-
ject with leading professors of the Research School — Professors A. B. Didikin, V. V. Ogleznev, and
A.Zh. Nauryzbai.

The Neurolaw Student Workshop became a platform for discussions on how significantly neurosci-
entific data transform traditional conceptions of legal responsibility, considering the limitations of free
will revealed by neuroscience experiments; what changes are required in the procedures for evaluating
evidence involving neuroscientists in court proceedings, and how to approach the issue of criminal
responsibility, given the diversity of diagnoses associated with social aggression and unlawful behavior.

The outcomes of the workshop’s several sessions led to a few conclusions that inspire further research.
First of all it was noted that Neurolaw is not a branch of law in the strict sense but rather an interdisciplinary
field that studies the influence of brain activity on issues of guilt, sanity, and legal responsibility. It does not and
cannot replace the normative legal evaluation of the unlawfulness of human actions.

Furthermore it is within the scope of Neurolaw that the importance of using neuroimaging data and
other forms of brain scanning increases — for identifying limitations in a person’s ability to control their
behavior, assessing the likelihood of recidivism, and evaluating age and levels of intellectual development
in adolescents.

At the same time it is crucial to critically assess the degree of reliability of such neuroscientific data,
their validity for understanding mental and neurological disorders, the risk of exaggerated trust in brain
images, issues of confidentiality and “mental integrity” as well as the danger of deterministic interpreta-
tions that may undermine traditional concepts of free will and responsibility.

During the workshops students discussed ethical and legal aspects of using neurotechnologies for
lie detection in testimonies, predicting violent and aggressive behavior and modernizing criminal justice
through the ways of defence the cognitive human rights and procedural safeguards.

Materials for discussion included scientific works in the field of Neurolaw by prominent scholars
such as M. Pardo, D. Patterson, F. Schauer, and several European researchers, as well as publications
by Professors A. B. Didikin and V. V. Ogleznev, whose contributions have played an important role in
shaping this interdisciplinary field of study [ 1; 2; 3]. As a result of the workshop students’ diploma theses
are expected to become more well-founded and objective in their conclusions.

© A.B. Didikin, 2025
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Matepuaa mocTynua B pepaxnuio 14.12.2025

HOBBIE KHUTU

ByKamil Mamak.Robotics, Aland CriminalLaw (Routledge Contemporary
Issues in Criminal Justice and Procedure). Publ.: Routledge, 2025 - 152 p.

ISBN-10: 1032362804
ISBN-13: 978-1032362809

s
ROBOTICS, Al AND CRIMINAL
LAW

CRIMES AGAINST ROBOTS

This book offers a phenomenological perspective on the criminal
law debate on robots. Today, robots are protected in some form by
criminal law. A robot is a person’s property and is protected as property.
This book presents the different rationale for protecting robots beyond
the property justification based on the phenomenology of human-
robot interactions. By focusing on robots that have bodies and act in the
physical world in social contexts, the work provides an assessment of the
issues that emerge from human interaction with robots, going beyond perspectives focused solely on
artificial intelligence (Al). Here, a phenomenological approach does not replace ontological concerns, but
complements them. The book addresses the following key areas: Regulation of robots and Al; Ethics of Al
and robotics; and philosophy of criminal law.

It will be of interest to researchers and academics working in the areas of Criminal Law, Technology
and Law and Legal Philosophy.
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MA3MYHbI

« Smagulova A. Illexmey eckepmneaepin dayraydviy epexierikmepi: a0am KyKuiKmapui Kopaayod uapm-
mutk opeandapdviy peri b. 6.

« Alekbay Zh. K. ILlapmmapduiy iwki KyKeikma KoAOAHbIAYbIHbIY KYKbIKIMbLK PEMMeAyi MeH com maxcipu-
becindezi kemuirikmep: Kyuiine eny sxare yakpimua Koadawy macesesepi B. 19.

« Ymezen A. Buomempusrvik, depexmepdi kopeay: Kazaxcman 3aqHamacoino wiemedix maxcipube kom-
mexcmindezi maadaywt b. 31.

« Tykues A.C.,, Cabupos K.K. Kasaxcman Pecnybauxacoindazel skimuirik axmini Kykuixmolx pemmeyoin
epekuieAikmepi: com maxipubeci mypevicoinan Bb. 43.

« Yerkenov B. D. Kviamolcmbix scoimen arvinzan kipicmepdi 3aH0acmulpyoblt KbLAMbICIbIK-KYKbIKMbLK, Cli-
nammanmacwt: KP 3ayHamacsin Xarvlkaparvlk crmandapmmapmen yiiAecmipy sxane caparay macesesepi B. S6.

« Q00incamu AOK., Pycmembexosa A.K. Kasakxcman Pecnybauxaceimviry Kotamvicmuix kodexcinde mypmol-
crbiK Kammot KaA0bikmapobily 3aHCol3 AlHAABIMbIHA KAPCbL IpeKemmep YUlin Hayanmolbik: 3aHHAMAAbIK
e maxcipuberix acnexmisrep B. 6S.

« Kaaues A.A. Kpumunarucmuxadazo: sacandvt unmearexm: dareAdemeAix mymKiHdikmepi scare manuny-
Asyus mayexeadepi b. 76.

« Mavkos P.C. Asamammuik-Kykbixmolk KamoiHacmapodzsl aknapammuty KyKoucmulk pexcumi B. 83.

o Ozaesnes B.B. Onmoroeussvi udeardvirvik, mo0arv0bik apzymeHmmep xamHe HOPMAMUBIMIK MYHCol-
poimdap B. 93.

« Karep A. Kyxougmuiry udeardvt esuemi xandaii? B. 100.

« Asopxun PM. Cydesnuiy karaye B. 118.
. Didgcin A.B. Mazcym Hopikbaes Ynusepcumeminde emxen Neurolaw Student Workshop 2025 B. 128.

CONTENTS

h‘ Smagulova A. Contesting Reservations: The Role of Treaty Monitoring Bodies in Safeguarding Human
Rights P. 6.
¢ « Alekbay Zh. K. Deficiencies in the Legal Regulation and Judicial Practice of Kazakhstan in the Domestic
Application of Treaties: Issues of Entry into Force and Provisional Application P. 19.

« Utegen D. Protection of Biometric Data: Analysis of Kazakhstan's Legislation in the Context of Foreign
Practice P. 31.

« Tukiev A.S., Sabirov K.K. Features of the Legal Regulation of an Administrative Act in the Republic of
Kazakhstan: A Judicial Practice Perspective P. 43.

« Yerkenov B. D. Criminal and Legal Characteristics of the Legalization of Proceeds from Crime: Issues of
Classification and Harmonization of Kazakhstan’s Legislation with International Standards P. 56.

« Abdizhami A.Zh., Rustembekova D.K. Liability for Actions Against the Illegal Circulation of Municipal
Solid Waste under the Criminal Code of the Republic of Kazakhstan: Legislative and Practical Aspects P. 6S.

« Kaliyev A.A. Artificial Intelligence in Forensics: Evidentiary Prospects and Risks of Manipulation P. 76.

« Malkov R.S. The Legal Regime of Information in Civil-Law Relations P. 83.

« Ogleznev V.V. Onto ogicaigldeality, Modal Arguments, and Normative Propositions P. 93.

« Kahler L. What Is the Ideal Dimension of Law? P. 100.

« Dworkin R.M. udicial Discretion P. 118.

« Didikin A.B. Neurolaw Student Workshop 202S at the Magqsut Narikbayev University P. 128.
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ABTOPJIAPFA APHAJIFAH AKIAPAT

«KyKbIK 5KoHe MeMAEKeT> 5KyPHAABIHA OYPbIH XKapHUIAAHOAFaH FHIABIMU MAKaAaAap, XKa30aAap, KYKbIKTAaHYABIH dPTYPAI ca-
AQAAPBIHAAFHI 3ePTTeyAep HOTIDKeAepi TypaAbl xabapaaMasap (KAKCHIPAK CAABICTHIPMAABI-KYKBIKTBIK CUIIATTAFbL), 5KaHa FHIABIMU
3aH 6aCHIABIMAAPBIHA IIOAYAAD, MEMAEKET XKIHE KYKBIK MICEACAeP KOHIHACTT MAHBISABI FHIABIMI KOH(GEPEHIIISAAD TYPAAbI MAKa-
AAAAP KAOBIAAAHAABL

JKapusiraHy yIIiH yCBIHBIAQTBIH MaTePHAAAAP KeAeCi TaranTapra xayan 6epyi Tic:

1. MemAeKeT 5kaHe KYKbIK CAAACBIHAAFDI XKAHA 03eKTi AKITAPATTHI JKoHe OYPBIH XKapHIAAHOAFaH XKoHe 6acKa GACBIABIMAAPAL
JKAPHUSIAAYFA APHAAMAFAH Oiperel FHIABIME 3€PTTEYACPAIH HOTIDKEACPIH KAMTYFa THIC. ABTOP MaKaAaHbI KoHe 6CKa MaTepHaAAAp-
ABI YCBIHFAH Ke3A€ PeAAKIHSABIK KeHeCKe OAAPABIH XKAPHIAAHFAH-KAPHIAAHOAFAHBIH d9AAe 6ACKA GACHIABIMAAPFA YCHIHBIAFAH-Y-
CHIHBIAMAFAHABIFBIH XabapAayFa MiHAETTI. OpOip aBTOD XKyPHAAAA SKBIABIHA €Ki PETTEH KOIl eMeC MaKaAa JKapUsiAail arapbl. Bip
MaKaAaAa eKi aBTOpFa AeHiH PYKCAT eTiAeAl, erep TpaHT 6orbIHIIa MaKaAa 60ACa, OHAQ YII aBTOpPAQH acmarabl. Marinnig 50%-pan
aCTaMBbI XKACAHABI HHTEAACKT APKbIABI XKACAAFAHDI AHBIKTAAC, MAKAAA KAPAYFa KAOBIAAAHOANABL.

2. KP BFM raanrapsisa caiikec (2016 sxbiarsr 4 Haypbiaparst N2 13409 6yiipbik, €3repTyAep 5oHe TOABIKTHIPYAAPMeEH)
FhiAbIME MaKaAa — OYPBIH SKapUSAAHOAFAH JKOHE SKAHAABIFBL 6Ap ABTOPABIK 33ipAeMeAEPAL, KOPBITHIHABIAAPADI, YCHIHBIMAAPADI
KAMTHTBIH; HEMece OPTAK TAKbIPBIIKA GAMAAHBICTBI GYpBIH >KAPUSAQHFAH FHIABIMU MAKAaAaAapAbl Kapayra apHaAra (okyiteai
IOAY) FBIABIMU 3€PTTEYAIH, SKCIIEPUMEHTTIK HeMece TAAAAMAABIK KbI3METTIH ©3iHAIK TY)KbIPBIMAAPBI MEH aPaAbIK HeMece TYTI-
KiAiKTi HOTIOKeAepiH GasHAQY. FbIABIMEI MaKaAaHBIH KYPBIABIMBI aTaybIHAH, AHHOTAL[MSIAQH, TYHIH CO3AEPAEH, HETI3Ii epexeAep-
AeH, KipicriepeH, MaTepHaAAAp MeH dAiCTepAeH, HITIKeAepAeH (MAKAAAHDIH Heriari 6eairi, aaeTTe, 3-4 GoAiMHeH TYpaabl — pea.)
TAAKBIAAYAQH, KOPBITHIHABIAQH, KAPXKBIAQHABIPY TyPaAbl aKnaparTa (6ap 60AFaH XKarAaiiaa), Ae6ueTTep TisiMiHeH TypaabL >

3. Makaaaaap Kas3ak, OpbIC, aFBIAIITBIH TiAAePiHAC KapHsAaHaAbl. MakaAaAap Ka3ak, OpbIC, aFbIALIBIH TiAAEPiHAE KapHAaHa-
AbL. MaxaAaHbIH 6aChIHAQ ABTOPABIH aThl — 5KOHI MeH TeTi (MaKaAa ayAapMaIIbIChI GOAFAH 5KaFAAIIAQ AyAAPMALIIbI TYPAABI AKIIAPAT,
MaKaAQHBIH GipHelle aBTOPBIHBIH, XKAHbIHAA KOPPECIIOHACHT-ABTOP KOPCETIACAL), FPIABIMH ASPesKeci, FHIABIMH ATaFbl, AAyasbIMBbI,
kapeapacer, KOO, aBTOpABIH XYMBIC OPHBI, KAAACHI, €Al, SACKTPOHADBIK MEKEHIKAMBI TYPAABI ©3T€ A€ AKIIAPAT OPHAAACTHIPBIAAADL
ABTOPADIH TeriHeH KeHiH MaKaAaHBIH aTaybl, OPBIC, KA3aK SKoHe aFbIALIBIH TIAAEPIHAET YIII aHHOTALIUS (KeMiHAe 5-8 ¥c1>1bec) (aB-
TOPAQPABIH TeTiH, aThI-KOHIH, 9p ABTOPABIH XYMBIC OPHBIH JX9HE MAKaAQ aTAybIH ayAQpa OTHIPHII). AHHOTALMSAQ TAKbIPBIITHIH
©3EKTIAIr, 3epTTey TAKbIPHIObI, SKYMBICTBIH MAKCATDI, dAICTEP], JKAHAABIFbI SKIHE MAKAAAHDIH, HETI3r1 TY>KBIPBIMAAPHI ALIBIAAABL OP
AHHOTAIUSIAAH KeiiH TricTi Tiaperi 10 Herisri ces.

4. A4 dopmarsiparer 10-16 6erren TyparsiH Makaaa Microsoft Word matinaix pepakropsinpa Times New Roman
mpudTiMeH Tepisyi kepek, oamremi 14, 6ip HHTepPBAaA APKBIABI XKIHE MAKAAAHDBIH, GAPABIK KOKETT] KYPBHIABIMABIK dAeMeHTTepi 60-
Aybl Kepek (JKOFapbIAAFbl 2-TapMaKTb! KapaHpa). Keaemi 16 6eTTen acaTbiH MakasaAap 6ac pepakTOpMeH Keaicireai.

S. Aepexkesaepre ciaTeMeAep MaKaAaHBIH MOTiHiHAE TepT6¥prH.ITI)I JKaKIIapa 6epiAeAi 5KOHe KaXKeT OOAFaH >Karaaiiaa
GerTi KopceTe OTBIPHIN, «IAebueT> Ti3iMiHAE KeATIpiAreH Aepekkesre THicTi GMOAHOrpadHsABIK CiATeMeHiH HOMIpi TypiHAe
pecimaeaeai, mbicaast: [9, 12-6er]. BipHelne pepexxes HoMipAepiH KepceTeTiH MITIHAIK ciATeMeAepae COHFbIAASL bip-6ipiHen
HYKTeAl yTipMeH 6©AiHeAl, MBICAADI: [7; 19, 6. 45; 37, B.201]. KeATipiAeTiH CTaTHCTHKAABIK ACPEKTEPAL, HOPMATUBTIK aKTiAepAl,
OHBIH illIHAE XaABIKAPAABIK JKOHE HIETEAAIK aKTiAepAl XKapHIAay KO3AepPiHe CiATeMeAep MiHAETTi 60ABIIT TabbIAAABL. MaKaAaHbBIH
COHBIHAA OCHI TAKBIPBIIT GOMBIHINA HETi3ri FHIABIMH, OHbIH illliHAE eH xaHa (TYIHYCKa TiAIHA® XKoHe AATHIH TPAHCAUTEPALUACHIHA]
6oaex) aaebuertep Tisimi Gepisrer. «KyKpIK xoHe MeMAEKET> JKyPHAABIHBIH PEAAKIMACD! GipKaTap eApep GOMBIHIIA CAABICTHI-
PMaABI-KYKBIKTBIK MAaTePHAAABI IAFAAAAHYABL, GI3AIH KYPHAAAAFBI CAOAKTAC TAKBIPHIITAP GOMBIHIIA KAPHSIAAHBIMAAPABI 3EPAE-
Aeyai (5KypHaA callTbIHAAFbI MYPAFATThI KAPAHDI3) 5KHE Ci3AIH KYMBICHIHBI3 YIIiH MaHAAABIAAPBIH dAe6HeTTep TisiMiHe eHrizyal
yebiraabt. YAK, TPHTU nemipaepi, aae6uertep Tisimi (Aapasurrik Toprinmen) xone eckeprrneaep TOCT catikec peciMaeaepi.
HHTepHeT-pecypcTapra CiATeMe sKacay Ke3iHAE aBTOp, MOTIHHIH aTaybl, CailT/IIOPTAA, MATEPHAAABIH TOABIK 3A€KTPOHABIK MEKEH-
Kaiibl, OHbIH AIIBIAFAH KYHi KOpCeTiAeai.

6. MakaAaHbIH COHBIHAQ «MaKaAa OipiHIIi per >KapusiAaHAABL 6ACKA GACHIABIMAADPFA YCHIHBIAMAABI JKOHE YCHIHBIAMAHABI>
AereH xa36a 60AYBI KepeK, aBTOPADIH, (aBTOPAAPABIH) KYHI MEH KOABI Kofibiaaabl. MyHAa aBToOp (aBTOpAap) TypaAbl MaAiMeTTep
OPHAAACTBIPBIAAABI: TET1, ATHI XKIHE IKECIHiH aTbhl, IAKTPOHABIK MEKEHIKAMBI, GafiAaHBIC TeAepOHAAPBL

Toasirbipa akmapar JKypHaa caitrsinpa (Ciareme: https://km.mnu.kz/ru/info).

Pepakiiys MeKeH>Kaibl XoHe OalAaHbIC AepexTepi:
010000, Kazakcran Pecrry6ankacer, AcTaHa K.
Magsut Narikbayev University, Kopraaxsis Tac xoasr, 8.
Tea.: 8 (7172) 70 30 07
www.km.mnu.kz e-mail: pravoigos@kazguu.kz
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WHOOPMALWA ANA ABTOPOB

B sxypHaa «ITpaBo u rocyAapcTBO> IPHHUMAIOTCS PaHee Heolly OANKOBAHHbIe HayYHbIe CTAThH, 3AMETKH, COOOLIEHNUS O pe-
3yABTATaX UCCAEAOBAHHIT B PA3ANMHBIX 06AACTSX FOPUCIPYACHLIUH (5KeAATeAbHO CPAaBHIETABHO-TIPABOBOIO XapaKTepa), pelieHsnu
Ha HOBbIe HAY4HbIe IOPUANUECKHE H3AAHMS, CTAThH O 3HAYMMBIX HAyYHBIX KOHPEPEHIHSX 110 IIPOGAEMAM FOCYAAPCTBA H IIPABa.

HpeACTaBAeHHhIe AASL OILY! GAMKOBaHHS MaTE€pPHAABI AOASKHBI OTBE€YATD CACAYIOIIHM Tpeﬁonammm:

1. CoaepsKaTh HOBYIO AKTYaAbHYIO HHPOPMALHMIO B 0OAACTH IOCYAAPCTBA U IIPABA U PE3YABTATHI OPUTHHAABHBIX HAYYHBIX
HCCAeAOBAHHI, PaHee HeOITyOAMKOBAHHDIX M He NMPEAHA3HAYEHHBIX AAS ITyOAMKAIMN B APYTHX H3AAHUSIX. ABTOp 00s13aH c006-
IIUTh PEAKOAAETHH [IPU PEACTABACHHHU CTAThH M ADYTHX MAT€PUAAOB — OBIAM A OHH OIyOAHKOBAHbBI HAU IIPEACTABACHDI B HHbIE
uspaHust. KaxAbIi aBTOp MOXKET Oy OAMKOBATD CTATBIO B XKyPHaAe He H0Aee ABYX Pa3 B roa. B OAHOI CTaThe AOITYCKAETCSI AO ABYX
ABTOPOB, €CAM CTAThsI [0 IPAHTY, TO He 60Aee Tpex aBTOPOB. B cAydae obHapysxenus 6oaee yem S0% TeKCTa, CreHePUPOBAHHOTO
HCKYCCTBEHHBIM HHTEAACKTOM, CTAaThs K PACCMOTPEHHUIO He IIPUHUMAETCS.

2. B coorsercrsun ¢ tpe6osanmnsvu MOH PK (mpukas ot 4 mapra 2016 1. N2 13409 ¢ mocAeAyIOMIMI U3MeHEHUAMH 1
AomoAHeHusMH) «HaydHast cTaTbs — M3AOKeHHe COGCTBEHHBIX BBIBOAOB U IPOMEXKYTOYHBIX HAH OKOHYATEABHBIX Pe3YABTATOB
Hay4YHOTO HCCACAOBAHMS, IKCIIEPUMEHTAABHO HAY AHAAHTHYECKOM ACSTEABHOCTH, COAEpXKalljee aBTOPCKHE Pa3spabOoTKHL, BbIBO-
Abl, PEKOMEHAQIJMH paHee He OITyOAMKOBAHHbIE K 00AAAAIOIINE HOBH3HON; HAH IIOCBSI[EHHOE PACCMOTPEHHIO PaHee OIyOANKO-
BaHHBIX HAyYHBIX CTaTel, CBSA3aHHDIX 061meit TeMoit (cHcTeMaTHaeckuit 0630p). CTpyKTypa HaydHOM CTAaThH BKAIOYAET Ha3BaHUe,
QHHOTALUH, KAIOYEBble CAOBA, OCHOBHBIE II0AOYKEHILS, BBEACHIE, MATEPHAABL M METOADL, Pe3yABTATHI (OCHOBHAS YaCTh CTATbH, KaK
TIPaBHAO, U3 3-X — 4-X IOAPA3AEAOB — peA.), 06CYKACHHE, 3aKAIOUeHHe, HHYOPMALMIO O GHUHAHCHPOBAHHHY (IIPU HAAMYHM), CTIU-
COK AMTEpPaTypPhI>.

3. Crarby 1y GAMKYIOTCS HA KA3aXCKOM, PYCCKOM, QaHTAMICKOM 3bIKaX. B HauaAe CTaThbyl IOMEN[AIOTCS] HHULJMAABL i paAMHUAHS
aBTOpa (IIpU HAAMMUH IIEPEBOAINKA CTATBH — TAKKe MHPOPMAILKS O IepeBOAUNKe, IPU HECKOABKIX ABTOPAX CTAThH YKa3bIBAETCS!
aBTOP-KOPPECIIOHACHT), yueHas CTeleHb, y4eHOe 3BaHHe, AOAKHOCTb, KadeApa, By, HHAs MHPOPMALIHS O MecTe pabOTbI aBTOPa,
rOpOA, CTPaHa, 3AeKTPOHHDIi1 appec. [Tocae pamuAmMM aBTOpa — Ha3BaHHe CTATbU, TPU AHHOTALUK (He MeHee S-8 IIPeAAOSKEHHIT)
Ha PYCCKOM, Ka3aXCKOM M QHTAMICKOM s3bIKax (C IepeBoAOM $paMHAMH, HHUIIMAAOB aBTOPOB, MeCTa PabOThbI KaKAOTO aBTOpA U
HA3BAHWU CTAThH). B aHHOTAIMH PACKPBIBAIOTCS AKTYAABHOCTD TEMBI, IIPEAMET UCCAEAOBAHIS, LIeAb PAGOTHL, METOABL, HOBH3HA U
OCHOBHbIE BbIBOABI cTaThu. ITocae kaxAo# aHHOTaruK — 10 KAIOUEBBIX CAOB Ha COOTBETCTBYIOIIEM SA3bIKE.

4. Crarps o6seMoM 10-16 crpanur popmara A4 poakHa GbITh HabpaHa B TEKCTOBOM pepakTope Microsoft Word mpudrom
Times New Roman, pasmepom 14, 4epes oAUH HHTepBaA H UMETb BCe HEOOXOAMMble CTPYKTYPHBbIE JAeMEHTbI CTaTbU (CM. BbllIe
mynkr 2). Crarbu 06beMoM 60aee 16 CTpPaHHL] COTAACOBBIBAIOTCS C TAABHBIM PEAAKTOPOM.

S. OTCHIAKM HA MCTOYHUKH AQIOTCSL B TEKCTE CTATbU B KBAAPATHBIX CKOOKAX U 0OPOPMASIIOTCS B BUAE HOMEPA COOTBETCTBY-
fomeit 6uOAHOrpadIIecKoil CCHIAKM Ha UCTOYHHK, IPUBEACHHOM B CIINCKe «/\UTeparypa>, C yKa3aHHeM NP HeOOXOAUMOCTH
cTpanunpl, Hanpumep: [9, c. 12]. B TeKCTOBBIX CCHIAKAX, COACPIKALIMX yKA3AHUE HA HECKOABKO HOMEPOB HCTOYHHKOB, TOCAEA-
HHe OTAGASIIOTCS APYT OT APYTa TOUKOM C 3amsToil, Hanpumep: [7; 19, c. 45; 37, p. 201]. O6s13aTeAbHDI CCHIAKU HAa HCTOYHHKH
OITyOAMKOBAHHUS IIPHBOAMMBIX CTATHCTHYECKHIX AQHHBIX, HOPMATHUBHBIX AKTOB, B TOM YHCAE MEKAYHAPOAHDIX ¥ 3apyOeKHbIX. B
KOHI]e CTaTbU AQeTCSL CIIUCOK AHTEPATYPhl — OCHOBHOIL HAyYHOI1 10 AAHHOI TeMe, B TOM YHCAe HOBelimeit (Ha s3bIke OPUIHHAA]
H OTAGABHO B AATHHCKOI1 TpaHcauTepanun). Pepakius sxypHasa «IIpaBo U TOCYAQpPCTBO>» PEKOMEHAYeT HCIIOAB3OBATh CPABHHU-
TEABHO-TIPABOBOI1 MAaTepHaA 10 PSAY CTPAH, U3YUUTD ITyOGAMKALMY 10 CMeXKHBIM TeMaM B HalleM >KypHaAe (CM. apXuB Ha caifTe
XKYPHAAQ) U BKAIOYHTD IIOAE3HbIE U3 HUX AAs Barmeit paboTsr B cimcok anTeparypst. Homepa YAK, MPHTU, crincok aurtepary-
pyl (B ardaBurHOM NOpsiAKe) U npuMedanus odpopmasiorcs B coorserctun ¢ 'OCTom. IIpu cchlAKaX Ha MHTepHeT-pecypesl
YKa3bIBA€TCs ABTOP, HA3BAHUE TEKCTA, CAMT/[OPTAA, IOAHDII JAEKTPOHHBII aAPeC MATEPHAAQ, AATA €r0 OTKPBITHL.

6. B KOHIje CTaTbi AOAKHA OBITH 3AIUCh: «CTAThsl ITyOAMKYETCs BIIepBble, He IPEACTABASIAACH U He OyAeT IIPEACTABACHA B
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